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THE RULE OF ELECTION WHERE PRIN- 
CIPAL OF AN AGENT IS SUBSEQUENT- 
LY DISCOVERED. 


In Mechem on Agency, Sec. 696, it is 
said to be “a rule of law that an undisclos- 
ed principal, when subsequently discover- 
ed, may, at the election of the other party, 
if exercised within a reasonable time, be 
also held liable upon all simple contracts 
made in his behalf by his duly authorized 
agent, although the credit was originally 
given to the agent under a misapprehen- 
sion as to his true character.” 

Then the author speaks of two excep- 
tions to that rule, one being that founded 
on estoppel in settlement by principal with 
agent in good faith prior to such election, 
and the other, where the creditor, after dis- 
covery of principal and having the power 
to choose between him and the agent, dis- 
tinctly elects to treat the agent alone as the 
party liable. It is to be noticed, that the 
rule does not state that election substitutes 
the principal’s liability for that of the agent, 
but it says the principal may by election 
“be also held liable,” and the exceptions 
are to those things which merely prevent 
the principal from also “becoming liable,” 
all the while going upon the theory that the 
agent remains liable. 


It is to be noticed that reference is only to 
non-action, or action of which the principal 
may take advantage, and therefore either 
acquiescence towards or. action against the 
agent of an undisclosed principal remains 
governed by the contract status between the 


original parties. In other words, the rule 
as above formulated gives to the creditor 
the privilege of resort “also” to the prin- 
cipal, subject only to certain exceptions in 
the latter’s favor. 

. Now, if the above is a correct statement 
of the rule how stands this statement from 
a Missouri and other cases: “A party who 
enters into a contract with the agent of an 





undisclosed principal may, after the prin- 
cipal has been disclosed, proceed either 
against the agent or against the principal; 
but he cannot proceed against both, and if 
he proceeds against one, although unsuc- 
cessfully, he cannot thereafter proceed 
against the other.” Sessions v. Block, 40 
Mo. App. 569. 

We do not take any exception here to 
the inhibition embracing a mere proceeding, 
but we will consider, that the court intends 
to say proceeds to judgment, so that what- 
ever in the way of conclusiveness as to 
election may legally arise shall be deemed 
to have arisen. What we wish to stress is, 
that the Mechem rule is that, election adds 
a new debtor while by the other rule it re- 
leases an old, by taking on a new, debtor, if 
it takes that direction. 

In the first place, the latter effect does 
not appear to rest upon any rule of con- 
sideration. The agent is liable because 
credit is extended to him; the principal is 
liable because he received the benefit, and 
should pay under the rule ex aequo et bono. 

In the second place, the liability of prin- 
cipal is solely for the creditor’s benefit and 
there is no justice in his being put to any 
peril by reason of any disadvantage at the 
outset of the transaction. 

But let us inquire into the cases in which 
the latter expression of the rule has been 
announced. No better illustrations may 
be found than the Sessions case. supra, 
and that of Barrell v. Newby, 127 Fed. 656, 
62 C. C. A. 308, and the authorities they 
cite. 

It is to be said, that both of these cases 
would have been decided exactly as they 
were decided, under the Mechem rule and 
its exceptions. Also so seem the cases cited 
by the opinions in both cases. Therefore, 
any extension of that rule was dictum. 

The Missouri case quotes from Lord 
Cairns’ opinion in Kendall v. Hamilton, L. 
R. 4 App. Cas. 504, his being the only 
opinion referring to principal and agent, 
and himself and all the other Lords bas- 
ing their ruling mainly upon another con- 
sideration. 





50 CENTRAL LAW JOURNAL. 


No. 3 








But Lord Cairns said: “It would be 
clearly contrary to every principle of justice 
that the creditor who had seen and known 
and dealt with and given credit to the 
agent, should be driven to sue the principal, 
if he does not wish to sue him, and, on the 
other hand, it would be equally contrary 
to justice that the creditor, on discovering 
the principal, who really had the benefit of 
the loan, should be prevented suing him, if 
he wished to do so. But it would be no 
less contrary to justice, that the creditor 
should be able to sue first the agent and 
then the principal, when there was no con- 
tract and when there never was the inten- 
tion of the parties that he should do so.” 
Thereupon the court refers to Priestly v. 
Fernie, 3 H. & C. (Exchq.) 979, 34 L. J. 
Eq. 175. 

The latter case has been referred to so 
often in the cases as to be regarded as the 
source of the election rule, and it is there- 
fore important to examine it. 

The Priestly. case was summarized in 
Maple v. Railroad, 40 Oh. St. 313, as a 
rule releasing the principal “upon the 
ground of election and upon the additional 
consideration that the judgment against the 
agent altered the situation of the principal.” 
The Maple case considered it authority for 
the conclusion, that a principal should not 
be released, where a prior judgment had 
been obtained against him for misrepresent- 
ation to a customer of his principal, out of 
which misrepresentation the cause of ac- 
tion arose, because under those circum- 
stances the agent would have no action over 
against the principal, and therefore the 
latter was not affected. The Priestly case 
said that the agent, generally, would have 
an action over against the principal 
whether he paid the judgment or not, and 
therefore, if the agent were sued to judg- 
ment, the principal became thereby released. 
It is evident that the same cannot be said 
where the principal has been first sued to 
judgment. 

Rounsaville v. Insurance Co., 138 N. C. 
191, 196, referring to the Priestly case and 
the rule it announced, said: “Convincing 
reasons are given in support of the princi- 





ple and it seems to have received the sup- 
port of the text writers and the courts of 
this country.” 


That case, however, gave no reasons 
whatever for not holding an agent when 
the principal’s liability had been fixed by 
election, or suit against the principal to 
judgment. 


In Jones v. Insurance Co., 14 Conn. 501, 
it is said: “Ifa person deals with another 
not knowing his agency, when the principal 
is disclosed, he may pursue the principal, 
but, if he elects to give credit to the agent 
he cannot pursue the principal.” For this 
is cited the English cases of Paterson v. 
Gaudasequie, 15 East. 62; Addison v. 
Gaudasequie, 4 Taunt. 574, and Beebe v. 
Robert, 12 Wend. 413, 417. 

In Massachusetts the rule appears as 
secondly above stated, if we may judge 
from the holding in Weil v. Raymond, 142 
Mass. 206, that both principal and agent 
cannot be sued conjunctively or severally in 
one suit, though this case shows that this 
broad ruling was unnecessary. 


The Mechem rule appears to be recog- 
nized in an older Alabama case, Cleaveland 
v. Walker, 11 Ala. 1058, as the first excep- 
tion stated by Mr. Mechem is there applied. 

In all of the cases of prior judgment 


-against the agent it was unnecessary to 


distinguish between prior judgments against 
principals and therefore a dissection of the 
rule was not called for. In Codd Co. v. 
Parker, 97 Md. 319, the question of distinc- 
tion, if any exists, could have been raised 
but was not. The court merely enforced 
the rule, where the principal was first sued 
to judgment, assuming it to be a strictly 
technical rule in the form secondly above 
stated. 


The rule, however, seems never to have 
been so recognized or established, but 
merely one of estoppel. 


It appears in the Priestly case that there 
were two obligors, bound for two well rec- 
ognized, but diverse, reasons and this case, 
thus presupposing, says the one secondly 
liable cannot be held under certain circum- 
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stances, not hinting at any release of the 
party primarily liable. 


The contract between the original par- 
ties is at the start, like any other contract. 
Investigation or chance subsequently may 
aid or be intended to aid the creditor in its 
enforcement. Discovery of this aid may be 
wholly independent of any act or wish, or 
even against the wish, of the primary party. 
If the aid comes it cannot possibly work 
to his prejudice, because of any step the 
discoverer may take or refuse to take. 


And, yet, that discoverer is, for the benefit 
enuring to the primary party as well as 
himself, put in peril in seeking to avail him- 
self of it. There is certainly no such rule 
for the primary debtor in the doctrines of 
principal and surety, maker and indorser, 
principal and guarantor, as those relations 
are generally understood. But—is not the 
agent of an undisclosed principal the prin- 
cipal for the creditor and the agent’s prin- 
cipal—the creditor’s guarantor to be re- 
sorted to at the creditor’s election? 

See how fatally some of the courts pro- 
claim is the working of this double rule, 
when they hold, as has been held, that judg- 
ment even without satisfaction cuts off the 
creditor. They concede, that an election is 
only conclusive upon the facts being known. 
Therefore we will suppose the creditor 
first sues the principal, who is financially 
preferred, and judgment is rendered for 
defendant. But this is not held to show the 
creditor was misinformed as to the facts. 
The agent’s contract has, however, been ab- 
rogated, because there was a supposedly 
well advised election. 

In the case of Beymer v. Bonsell, 79 Pa. 
298, prior judgment against the principal 
was pleaded but the claim of election was 
rejected. The court did not distinguish in 
the way we are urging between principal 
and agent, but on every principle of justice 
its decision seems right, as nothing what- 
ever resembling the exceptions stated by 
Mechem appeared. This rule, as a shield 
of justice, should not be changed to a sword 
of, injustice, merely because of careless ut- 
terances by courts. 





NOTES OF IMPORTANT DECISIONS. 


TORTS—ACTIONS FOR INJURIES IN PRIS- 
ON.—In the action of Leigh v. Goldstone (Times, 
December 10) one of the women suffragists 
sued the London English Home Secretary, the 
governor of the prison, and the medical officer 
of the prison, for damages for assault in forcibly 
feeding her. No points of law were decided, or 
are likely to be decided, in connection with this 
case, for, according to the report, “the jury, after 
considering two minutes, returned a verdict for 
the defendants and judgment was entered ac 
cordingly.” 

Whether any civil action or other pro 
ceedings for assault and injuries suffered in 
prison can be brought as a matter of law, re- 
mains, therefore, a question still unsettled in 
England. There appears to be no precedent, 
says the Solicitor’s Journal, for an action in re- 
spect of an alleged tort suffered by a prisoner 
during incarceration. The experiment was tried 
in New South Wales some years ago by a con- 
vict who lost his eye through the bursting of 
the gauge glass of a steam engine, but with- 
out success. This case is Gibson v. Young 
(1899) 21 N. S. W. R. 7. The convict was put 
to work in the gaol at a steam engine, and it 
was alleged that, through the negligence of the 
prison authorities, the gauge glass broke and 
injured the plaintiff, with the result that he lost 
the use of one eye. The point of law was raised 
in the form of a demurrer to the declaration 
under the Common Law Procedure Act, that no 
cause of action was disclosed, and the demur- 
rer was upheld. The action was brought 
against a nominal defendant on behalf of the 
government (under the colonial procedure), and 
in England would have been by petition of 
right against the crown. The Supreme Court 
held unanimously that the action would not 
lie, the principal ground of decision being that 
it gvas against public policy that the executive 
should be liable to any such action. It was, 
however, also said that the action would equal- 
ly have failed had it been brought directly 
against the prison authorities. In England an 
action ex delicto cannot be brought against the 
crown, even by petition of right, whereas in 
New South Wales, and many other parts of the 
over-sea dominions, such an action is allowed 
by statute. See the judgment of the Privy 
Council in Farnell v. Bowman, 12 A. C. 6438. 
It follows that the reasons which militate 
against the right of a prisoner in New South 
Wales to sue for a tort committed by the prison 
authorities, apply a fortiori in England. 
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ERROR IS PRESUMED TO BE PREJ- 
UDICIAL UNLESS IT AFFIRMA- 
TIVELY APPEARS THAT IT IS 
NOT. 


Kansas holds the record in espousing 
popular reforms, and as far as known, it 
is first, or at least, among the first, to mold 
the latest popular fad, to eliminate techni- 
cality from the law, into its new code of 
civil procedure. Here is the section: 


Section 581. “The appellate court shall 
disregard all mere technical errors and ir- 
regularities which do not affirmatively ap- 
pear to have prejudicially affected the sub- 
stantial rights of the party complaining, 
where it appears upon the whole record 
that substantial justice has been done by 
the judgment or order of the trial court; 
and in any case pending before it the 
court shall render such final judgment as 
it deems that justice requires, or direct 
such judgment to be rendered by the court 
from which the appeal was taken, without 
regard to technical errors in the proceed- 
ings of the trial court.” 


There has been persistent condemnation 
in the recent past of delays in litigation, 
both civil and criminal, due to reversals of 
judgments and orders of trial courts, by 


the appellate tribunals. It is well known 
that the president of the United States has 
* expressed himself as decidedly against this 
practice. On June 26th, 1905, in an ad- 
dress before the Yale Law School he said: 
“No judgment of a court below should be 
reversed, except for an error which the 
court after reading the entire evidence can 
affirmatively say would have led to a dif- 
ferent result.” Other noted men of national 
reputation have deplored and denounced the 
practice of reversing cases. ‘When presi- 
dents, or other men of such celebrity emit 
an idea, whether well considered or only 
half baked, many people waive all rea- 
son and take this for gospel, and quite often 
state legislatures avail themselves of the 
opportunity to prove their party loyalty by 
legislating presidential hobbys into the 





state statute books. The one above quoted 
was so begotten. . 

That delays in litigation are expensive 
and annoying is freely conceded, but it is 
not true that the most vexatious delays re- 
sult from reversals of cases. The delays 
which are the most annoying to lawyers, 
and the most expensive and damaging to 
litigants are, in a large measure, traceable 
to the congested state of court dockets. 
From a year and a half to two years often 
elapse between the time of the commence- 
ment of an action, and its final disposition 
in the trial court. This is a condition which 
prevails almost everywhere. It is bound 
to become more acute with the increase of 
new laws and pénalties for their infraction. 
In some districts, comprising more than 
one county the law allots but a specified 
number of days to each county for the pur- 
pose of holding court therein, and the court 
can hardly ever dispose of pending business 
within the time allotted; consequently all 
unfinished business must be carried over 
to the succeeding term, and term after 
term, and year after year the work accumu- 
lates and the court gets farther behind. The 
corrosion of time acts on the causes of ac- 
tion, and wears out justice. In districts 
consisting of but one county, the business 
of the several terms of court therein often 
laps over, and the result is the same—the 
court is usually away behind. Those who 
have important matters pending naturally 
clamor to be heard, and the court is often 
over-worked and hurried, so that the judge 
cannot take the necessary time to properly 
consider the questions involved in the 
cases before him. He soon forms the hab- 
it of taking a judicial shot at a case and 
then passing it up to the supreme court. 
This tends to increase the number of ap- 
peals, and consequent delays in obtaining 
records from the stenographer, who, of 
course, cannot attend court and take testi- 
mony and at the same time make tran- 
scripts in cases which have been tried. 
Therefore, parties must wait until the sten- 
ographer gets ready. A tendency to apptal 
many cases from the district or trial courts 
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crowds the dockets of the supreme court, 
and so in most jurisdictions that court is 
from one to three years behind. It is not 
unusual that it takes from three to five 


years for an aggrieved party to obtain his ' 


rights in' court, without encountering a 
single extraordinary dilatory move or tech- 
nicality resulting in delay. After this long 
wait a case is finally heard before the su- 
preme court, generally composed of seven 
justices. This court disposes of from 
seventy-five to one hundred cases each 
month. Ten days are usually consumed 
each month in the hearing of oral argu- 
ment. This leaves about fifteen working 
days within which to read and consider 
from seventy-five to a hundred more or less 
lengthy and complicated records, or ab- 
stracts, twice that number of lawyers’ 
briefs, and then write opinions in each 
case. It becomes necessary to divide the 
work, and each judge is obliged to hurry 
through ten or more cases, in about fifteen 
days. In those jurisdictions where there 
are quarterly or semi-annual sessions, the 
proportion remains about the same as 
above instanced, and so where there are 
more or a less number of judges. The law- 
yers in these cases who are not very much 
inferior in ability to the average supreme 
judge, spend from ten days to two weeks 
in the preparation of the brief and argu- 
ment in any one case. But at the end of 
the month all the justices concur,” and the 
inference is forced upon us that all the 
justices have really taken active part in all 
of the cases, which, as a matter of fact, 
had their decisions ground out as if by 
machinery. Then we say, our courts are 
weak. Ought it not to be clear to any one 
that under existing conditions the judges 
of the appellate courts cannot do very much 
with the cases before them, except to hur- 
riedly glance at the citations and precedents, 


and as near as possible decide the cases ac- 


cording to what to them seems to be some- 
where in line with such precedents? Is it a 
wonder that our modern decisions are al- 
most devoid of originality, and that many 
unusual mistakes and consequent delays oc- 





cur? These things, however, must not be° 
laid at the door of the law. Neither are 
they due to technicalities in the law. Nor 
is it necessarily true that the judges are 
weak, inferior or wanting in knowledge or 
capacity. The trouble is that we have too 
many laws and not enough judges. We do 
not need more courts. Obviously, to in- 
crease their number would only tend to ag- 
gravate the matter. We want more judges 
in the trial and appellate courts. 

An editorial in one of the leading law 
journals contains the following on this sub- 
ject: “It is an oft repeated remark that the 
opinions of the judges of an earlier day 
show a deeper consideration and more care- 
ful work generally than those of recent 
years. The reason is plain enough. Our 


judges of today have, man for man, in- 
finitely more work to do and a greater de- 
mand upon their time, and are victims of 
too much law made by legislatures and 
courts, while the old-time judges had a 
deeper knowledge of fundamentals. 


We 
are apt to think, with the progress of time, 
we are moving away from the principles 
which guided our fore-fathers in their 
judgments. We forget that Rome devel- 
oped arts and sciences which modern effort 
has failed to equal, and that the philosophy 
of the law was never better known than 
in the days of Justinian, who saw the ne- 
cessity of gathering the best principles into 
form from the masses of opinions of great 
legal lights, as clashing and conflicting as 
those which in modern times confuse and 
befog the minds of our judges, and thus 
constantly add to existing chaos. Codes 
have been introduced to escape from the 
perplexities which grew up with the com- 
mon law procedure, but the codes in most 
states have proven a delusion and a snare, 
becatise of the manner of their interpreta- 
tion, and the ineffectual efforts of legis- 
latures to afford relief. The most import- 
ant function of government is the securing 
of wise laws. It must then be apparent 
that the securing of men of high moral 
principles and conceptions, deeply learned 
in the fundamental principles of the law 
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(to preside over the courts), should be 
the chief endeavor of political policy. * * * 
These men should not be over-worked, but 
they should have ample time for the con- 
sideration of every case brought before 
them. * * * It is good economy to se- 
cure the best ability for the bench. A judge 
who has to learn fundamental principles af- 
ter he has gone on the bench, clogs the 
progress of the courts’ business, if he does 
conscientious work, and it is better to go 
slow and be sure than to rush through ill- 
considered epinions. A bull turned loose in 
a china shop could not begin to create the 
havoc that a judge may, who slashes 
around among the datum posts of the law 
which centuries of wise men have estab- 
lished. * * * The forming and writing 
of correct legal opinions requires the high- 
est order of ability, and great pains and 
care in the efforts to keep up with the work. 
It is not surprising that many mistakes are 
made, and that in the attempt to discrimi- 
nate between conflicting opinions the best 
course is frequently not adopted.” 

Revision of procedure acts, and legis- 
lative construction of laws as a general rule 
only add to troubles sought to be corrected. 
Broadsides like that in President Roose- 
velt’s message to congress, December 4th, 
1906, can serve only to set in motion radi- 
cal agitation, resulting in the enactment of 
unheard-of statutes, often injuring most 
those whom it was thought it should speci- 
ally benefit. President Roosevelt said: “I 
would like tc call attention to the very un- 
satisfactory state of our criminal law, re- 
sulting in large part from the habit of set- 
ting aside the judgment of inferior courts 
on technicalities, absolutely unconnected 
with the merits of the case, and where there 
is no attempt to show that there has been 
any failure of substantial justice.” At- 
torney General Bonaparte, November, 1908, 
in an address before the National Municipal 
League, dramatically demanded: “Why 
need there be a foretaste of eternity be- 
tween arrest and indictment, another be- 
tween indictment and trial, and yet another 
between trial and punishment?” His own 





answer is, “partly because the bench and 
the professional opinion among the bar tol- 
erate all kinds of dilatory, frivolous and 
often ridiculous proceedings on the part 
of unscrupulous counsel intended to cheat 
justice of her plain due, and partly because 
our law-makers afford almost.infinite facili- 
ties for review of judicial action to the 
criminal, although being very stingy in al- 
lowing them to the government.” 


The law is a system of rules, and these 
must necessarily be couched in technical 
terms, and in the very nature of things 
must be applied according to fixed rules. 
To say that appellate courts shall disregard 
all technical errors and irregularities which 
do not affirmatively appear to have preju- 
diced the rights of the complaining party, 
is to say that courts of review shall be 
abolished. Reviewing courts have no func- 
tions except to pass upon the decisions of 
inferior courts and to correct their errors. 
It is impossible in most instances for an ap- 
pellant to show affirmatively that he has 
been prejudiced by an error of law, how- 
ever gross, committed by the trial court at 
the trial, for this, in most cases, depends 
on the effects produced by the obnoxious 
matter upon the minds of the jurors or 
triers of the facts, which, of course, can- 
not be reliably shown. The law has prop- 
erly limited inquiry here. It is equally dif- 
ficult, if not impossible, for a reviewing 
court to determine, as a matter of law, that 
no prejudice has resulted from the com- 
mission of an error against the complain- 
ing party. The effect of such statutes 
against reversals and technical law would 
make out of appellate courts mere trial 
courts, instead of courts of review. And 
their trials, at that, would have to be con- 
ducted upon cold error-distorted records, 
coming up from the court below. It was 
tried in North Dakota to make the supreme 
court a tribunal for the trial de novo on ap- 
peal. It was found necessary, in connection 
with this novelty in procedure appellate, to 
let all evidence offered go in, although it 
consisted of Ayer’s Almanac, or Websier’s 
Unabridged, bodily. The trial judges, un- 
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der this law, became mere referees for the 
taking of testimony in such cases. With all 
this before them, the supreme judges found 
(and so expressed it) that they were not 
in as good a position to decide truly, upon 
the cold record, as the trial judge was, 
when he had the live case, with the witness- 
es themselves before him. It resulted in 
more and more delay, witness the numerous 
reversals and remandings under Section 
5630 of the Revised Statutes, N. Dak. To 
make an appellate court something other 
than a court of review for the correction of 
errors, is foreign to the entire scheme and 
trend of the law. 

Manifestly no invariable rule or standard 
can be adopted by a court, even as to when 
an error committed by an inferior tribunal 
shall be ground for a reversal of a judg- 
ment. Nor can there be a graduated scale 
by which to distinguish the so-called tech- 
nical errors from the main body of error in 
law. They are all technical, or else quite 
unavailing for want’ of precision. Much 
less can it be properly adjudged, in advance, 
by a legislature that “error shall be disre- 
garded.” Such statutes should be disre- 
garded, or, better, declared unconstitution- 
al, as encroachments upon the province of 
the judiciary. 

A case on reaching the appellate court is 
clothed with certain presumptions in favor 
of the rightfulness of whatever has been 
done in the lower court, and as a part of 
this presumption there is at the outset of 
the examination of every case in an appel- 
late court a presumption that the verdict 
was right. But when it is made to appear 
to that court that the jury were misdirect- 
ed on a matter of law, or if some other er- 
ror which may have improperly influenced 
them in arriving at a conclusion in the case 
against the complaining party, is pointed 
out to that court, this general presump- 
tion (that the verdict and all the trial pro- 
ceedings were right and proper) gives way, 
and a contrary presumption obtains—that 
a conclusion based upon an erroneous con- 
ception as to the law is itself erroneous. 
Unless, then, there is that in the record 





which clearly rebuts this presumption, the 
judgment must be reversed, because of such 
mistake, and some courts even refuse to 
look into the evidence for the purpose of de- 
termining whether it sustains such finding.* 

The whole effort of the courts of error is 
to see that the intermediate steps by which 
the verdict or decision was reached were 
free from legal error. They do not in- 
quire whether the jury were actually mis- 
led by the errors committed, but the inves- 
tigation is limited to whether the error was 
calculated to mislead them.? 

The sound view is that where the record 
on appeal shows errors committed by the 
trial court against the right of the com- 
plaining party, and where such error has 
been saved by proper exception, and where 
the complaining party has done nothing to 
estop him from alleging the error as ground 
for appeal, or where such errors have not 
otherwise been cured, and there is not that 
in the record which shows to a reasonable 
or moral certainty that the decision was 
right, or that a new trial, if properly con- 
ducted, must lead to the same result, a new 
trial must be granted.* Or if the record 
does not show what effect an error upon a 
material point in the case may have had 
upon the decision, and in the nature of 
things it cannot show this, a new trial must 
be granted.‘ The mere fact that the court, 
if sitting as the trier of fact, would reach 
the same conclusion from the evidence dis- 
closed by the record, is not sufficient to 
warrant the ignoring of a vital error in the 
introduction of proof or in the instructions 


in jury cases. In short, the majority of the 


courts presume prejudice from error, once 
it is shown to exist, and require the party 
defending against error to show that no 
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v. Bangor House, Proprietors, 18 Me. 436; Potts 
v. Heuse, 6 Ga. 325. 

(3) Thacher v. Jones, 
Sheppard, 30 Me. 17. 

(4) Gaines v. Buford, 1 Dana, (Ky.), 
Beaver v. Taylor, 1 Wall. (U. S.), 637. 


31 Me. 528; Noyes v. 


481; 
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harm resulted. This is quite the reverse of 
what is directed. in the statute and theories 
under consideration.’ Where ruling indi- 
cates radically wrong theory of case preju- 
dice will be presumed.® 

Where evidence is improperly admitted 
the prima facie presumption is that it was 
considered by the jury in reaching a verd- 
ict.” Prejudice is presumed from exclusion 
of evidence as to damages in actions sound- 
ing in tort, and the court cannot look into 
the evidence to determine whether there has 
been prejudice.* Prejudice is presumed 
from striking out a defense where it does 
not appear from the record that the judg- 
ment would have been the same had the de- 
fense been considered. Erroneous instruc- 
tions are presumed prejudicial.’° It is only 
when it is clear that no prejudice resulted 
or could have resulted that the judgment 
may be affirmed.** Exclusion of material 
evidence is reversible error, unless it ap- 
pears beyond reasonable doubt that such ex- 
clusion was harmless.’* Where it is im- 
possible to ascertain whether the jury were 
influenced by the incompetent evidence, its 
admission calls for reversal.’* 


(5) In re Deans’ Estate (Cal.), 87 Pac. 13; 
Lake Erie & W. R. Co. v. McFall, 165 Ind. 574; 
Englander v. Fleck, 101 N. Y. Supp. 125; Dunn 
v. Currie (N. Car.), 53 S. E. 533; Mo., etc., R. R. 
Co. v. Williams, 16 Tex. Ct. Rep. 847; Grote v. 
Molton (Vt.), 64 Atl. 453. 

(6) Booneville National Bank v. Blakey 
(Ind.), 76 N. E. 529. Admission of incompetent 
evidence presumed prejudicial. Fountain v. Wa- 
bash R. Co. (Mo.), 90 S. W. 395; St. Louis, etc., 
R. Co. v. Courtney (Ark.), 92 S. W. 251; Lane 
Bros. & Co. v. Bott (Va.), 52 S. E. 258. 

(7) Johnson vy. Atlantic Coast Line R. Co. 
(N. Car.), 53 S. E. 362. Improper exclusion of 
evidence presumed prejudicial. Inman Bros. v. 
Dudley and D. Lumber Co. (C. C. A.), 146 
Fed. 449. 

(8) City of Valparaiso v. 
N. E. 514. 

(9) Houston & T. C. R. Co. v. Thompson, 16 
Tex. Ct. Rep. 888, 97 S. W. 106. 

(10) Galveston, etc., R. Co. v. Parish (Tex.), 
93 S. W. 682; Southern R. Co. v. Forgey (Va.), 
54 S. E. 477; Smith v. Perham (Mont.), 83 Pac. 
492; Ferrell v. Ellis, 129 Iowa, 614; American 
Tobacco Co. v. Polisco (Va.), 52 S. E. 563; Foth- 
ergill v. Fothergill, 129 Iowa, 93. 

(11) Bank of Havilock v. Western Union Tel. 
Co., 141 Fed. 522 (C. C. A.) 

(12) Central Trust Co. v. Culver (Colo.), 83 
Pac. 1064. 

(13) St. Louis, etc., R. Co. v. Courtney (Ark.), 
92 S.W. 251. 


Spaeth (Ind.), 76 





The statutes everywhere prescribe the 
metnod of obtaining a new trial, and specify 
the grounds therefor, and also provide what 
steps must be taken in order to perfect an 
appeal. Many cases go off on technical 
ground, in the appellate courts, because 
such statutory requirements have been ig- 
nored by counsel in the case, although there 
may be a crying demand for the consider- 
ation of the case on the merits, and then 
uninformed and unthinking persons set up 
a howl against the “technicalities of the 
law.” The whole procedure is, of course, 
of a technical nature, and unless its own 
prescribed rules were abided by, where 
would it all lead to? The court has sim- 
ply no right or jurisdiction to consider a 
case which does not come before it by vir- 
tue of the statute, and in pursuance of the 
taking of the statutory steps. And it is 
much the same with the trial of cases in the 
first place. A trial in which the rules of 
law (itself but a rule) have not been fol- 
lowed is a mistrial—is no trial at all. A 
judgment should be, and is the highest evi- 
dence of what is the truth concerning the 
matter in isswe. Can it properly be based 
and rendered upon the antithesis of truth 
—error. 

There is too much delay in the admin- 
istration of law. It is not implied that a 
great deal of this is not due to an undue 
toleration of dilatory tactics. If courts 
were not so far behind, such moves, like the 
weird Sisters in Macbeth, would soon van- 
ish into thin air. There is seldom any merit 
in these tactics. Courts favor certain law- 
yers with a speedy disposition of their busi- 
ness, and then, again, with delays, accord- 
ing to the exigencies of their business. 
Clearly, such troubles cannot be reached by 
remedial legislation. What we need is 
more judges, and those honest. Sometimes 
district judges have failed or refused to dis- 
pose of pressing court business because. it 
was claimed to be a season in which jurors 
could not, without inconvenience, remain in 
attendance upon the court—having préss- 
ing work or business matters at home. To 
adjust the public necessities of the court 
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business to the convenience of jurors in this 
way does not even lie within the proper 
discretion of the judge, but relief against 
such a course can only be had by mandamus 
attended with great difficulty—and in the 
end, as great delay to litigants. 

The above statute, in its sphere virtually 
repudiates the wisdom, experience and set- 
tled course of a thousand years. It is an 
attempt to remedy wrongs, by curtailing 
and taking away rights. The trouble is 
due, in part, to the fact that the court ma- 
chinery is over-worked, and in part to the 
malfeasance of those charged with the ad- 
ministration of law—to the abuse of discre- 
tion for the benefit of favorites. To at- 
tempt to mend this by taking away well- 
established and vital portions of the law is 
like burning the ship to get rid of the cock- 
roaches. 

Gro. W. & M. C. FREERKS. 

Wichita, Kan. 








INSURANCE—NOTICE OF CANCELLATION. 


TAYLOR v. INSURANCE CO. OF NORTH 
AMERICA. 


Supreme Court of Oklahoma. 


The return of the unearned premium is es- 
sential to a cancellation by the company, where 
the policy, among other things, provides, ‘‘when 
this policy is canceled by this company by giv- 
ing notice, it shall retain only the pro rata pre- 
mium.” 


WILLIAMS, J.: The agent of the company, 
in whose possession the insured left the poli- 
cy upon which this action was based, was 
named Comer. On September 26, 1904, Comer 
met Taylor on the streets of Claremore and said 
to him: “The insurance company has canceled 
your policy on your hay.” Taylor asked him on 
what ground, and the agent said: “They did 
not state.” Taylor then said: “Where is my 
money?” or “How about my money I have paid 
them, if they have canceled it? How about my 
money?” And the agent said: “They did not 
Say anything about it.” Taylor rejoined: “I 
guess I can get my money then, if they have 
canceled it.” The agent, Comer, testified that 
he canceled the policy on September 26, 1904, 





and on that day returned the same to the com- 
pany. 

It is the contention of counsel for plaintiff in 
error that the company, under the terms of this 
policy, could not cancel it except that it at 
some time tendered or returned to him the un- 
earned premium in accordance with what he 
argues are its terms, and on account of the fact 
that this unearned premium was neither return- 
ed nor tendered prior to October 9, 1904, that 
this had the effect of keeping alive the policy 
and rendering the company liable for the loss. 
The paragraph of the policy relating to cancel- 
lation is what is commonly known as the . 
“New York standard form,” and reads as fol- 
lows: “This policy shall be canceled at any 
time at the request of the insured, or by the 
company by giving five days’ notice of such 
cancellation. If this policy shall be canceled 
as hereinbefore provided, or become void or 
cease, the premium having been actually paid, 
the unearned portion shall be returned on sur- 
render of this policy or last renewal, this com- 
pany retaining the customary short rate, ex- 
cept that, when this policy is canceled by this 
company by giving notice, it shall retain only 
the pro rata premium.” The construction of 
this contract is necessary in order to determine 
whether or not the policy is canceled. If the 
construction contended for by the defendant in 
error is correct, the clause was intended to 
read as follows: “If this policy shall be can- 
celed as hereinbefore provided, or become void 
or cease, the premium having been actually 
paid, the earned portion shall be returned on 
surrender of this policy -or last renewal, this 
company retaining the customary short rate, ex- 
cept that, when this policy is canceled by this 
company by giving notice (on surrender of this 
policy), it shall retain only the pro rata pre- 
mium.” Without the interpolation of the words 
“on surrender of this policy” in the last clause, 
there is an ambiguity, and there is equal reason 
for the following interpretation: “If this pol- 
icy shall be canceled (at any time at the re- 
quest of the insured), or become void or cease, 
the premium having been actually paid, the 
unearned portion shall be returned on surren- 
der of the policy or last renewal, this company 
retaining the customary short rate, except 
that, when this policy is canceled by this com- 
pany by giving notice, it shall retain only the 
pro rata premium.” 

When the policy is' canceled by giving “five 
days’ notice of such cancellation,” the com- 
pany retaining “only the pro rata “premium,” 
this cannot be accomplished without a tender, 
unless the words “on surrender of the policy” 
are read into said clause; and if that was the 
intention, why repeat the words “by giving 
notice?” If that contention is correct, it should 
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should have been stated as follows: “This pol- 
icy shall be canceled at any time at the re- 
quest of the insured, or by the company by giv- 
ing five days’ notice of such cancellation. If 
this policy shall be canceled as hereinbefore 
provided, or become void or cease, the premium 
having been actually paid, the unearned por- 
tion shall be returned on surrender of this pol- 
icy or last renewal, this company retaining the 
customary short rate, except that, when this 
policy is canceled by this company, * * * it 
shall retain only the pro rata premium.” To 
say the least, the cancellation clause is am- 
biguous, and when we consider that the insurer 
was skilled, not only in the framing, but also 
the interpretation, of such contracts, and that 
the insured had no part in the framing thereof, 
as well as being unskilled in such interpreta- 
tion, such construction should be adopted as is 
more favorable to the insured; and especially 
is this true when the construction contended 
for by the insurer is not only inequitable, but 
also unjust. 

The contract of insurance here involved, 
known as the “New York standard policy” was 
framed by virtue of chapter 488, p. 720, of the 
laws of New York of 1886, providing for a uni- 
form contract of fire insurance to be used by 
fire underwriters within said state. The clause 
here under consideration was first before the 
Supreme Court of the State of New York in 
the case of Nitsch v. American Central Insur- 
ance Company, 83 Hun, 614, 31 N. Y. Supp. 
1131, wherein a tender was construed to be 
necessary to the cancellation of the policy. The 
judgment of the Supreme Court was affirmed 
by the New York Court of Appeals on March 
16, 1897 (152 N. Y. 635, 46 N. BE. 1149). After- 
wards, on March 1, 1898, in the case of Tisdell 
v. New Hampshire Fire Insurance Company, 
165 N. Y. 163, 49 N. B. 664, 40 L. R. A. 765 
(see, also, Id. 11 Misc. Rep. 20, 32 N. Y. Supp. 
166), it was again held that a tender was a 
condition precedent to the cancellation of such 
a policy—the opinion being delivered by Mr. 
Justice Bartlett, concurred in by Justices 
Haight, Martin and Vann, and Chief Justice 
Parker and Mr. Justice O’Brien dissenting, and 
Mr. Justice Gay being absent. Again, in the 
case of Buckley v. Insurance Co., 188 N. Y. 
399, 81 N. B. 165, 18 L. R. A. (N. S.) 889 (see, 
also Id., 112 App. Div. 451, 98 N. Y. Supp. 622), 
the Court of Appeals, following the Nitsch and 
Tisdell cases, said: “It is a question of vital 
importance to the insurer and the insured as 
to the precise meaning of the cancellation 
clause in the standard policy. The situation is 
not a complicated one, and the court desires to 
so construe the clause that its meaning may 
be made clear. If the insurance company de- 
sires to cancel, it must, as we have held in the 





cases cited, not only give the notice required, 
but accompany it by the payment or tender of 
the pro rata amount of the unearned premium. 
It cannot legally demand of the insured the 
surrender of the policy and its cancellation 
until this is done.” The court was unanimous 
as to the foregoing conclusion. At that time 
Chief ‘Justice Cullen, and Justices O’Brien, 
Haight, Hiscock, Bartlett, Chase and Vann com- 
prised the court. 

In the case of Philadelphia Linen Co. v. Man- 
hattan Fire Insur. Co., 8 Pa. Dist. R. 261, that 
court, after referring to the Tisdell case, said: 
“The question which is now before us was then 
passed upon by the Supreme Court of New York 
upon a policy where the language was identi- 
cally the same as that which has been quoted 
from the defendant’s policy. The majority of the 
court in that case decided that, upon cancella- 
tion of the policy by the company, it must re- 
turn or tender the unearned premium in order 
to effect a cancellation. The same conclusion 
seems to have been arrived at by the same 
court in an earlier case, Nitsch v. American 
Cent. Ins. Co., reported in 152 N. Y. 635, 46 
N. E. 1149. While these decisions are not 
binding upon the courts of Pennsylvania, 
they are, of course, entitled to great respect. 
It is, no doubt, eminently proper to hold com- 
panies and corporations, such as insurance 
companies, to a strict construction of their 
rights as defined in formal contracts, which 
are prepared in their own interest and the 
terms of which the insured, as a rule, has 
little or no part in determining. This has 
been the policy of the courts, and has been 
found by experience to be necessary in order 
to guard the interests of those who are in 
many cases ignorant, and in all cases more 
or less at the mercy of such corporations. The 
courts of this state have been moved by the 
same policy, and it may be, and we are in- 
clined to think, that the attitude which has 
been taken by our own Supreme Court with ref- 
erence to provisions not identical with, but 
similar to, those in question, requires us to fol- 
low the ruling which has been made in the 
state of New York.” 

In the case of Gosch v. Firemen’s Insurance 
Co., 33 Pa. Super. Ct. 496, the court said: “The 
plaintiff, then, having paid the premium for the 
entire term, could the defendant, at its own 
pleasure, effect a complete extinguishment of 
the insurance contract, merely by giving no- 
tice of its determination to cancel, without at 
the same time returning or tendering the un- 
earned portion of that premium? Where a 
contract with mutual undertaking has been 
entered into by two parties and fully performed 
by one of them, we may certainly say, speak- 
ing generally, that the other party could not 
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successfully invoke the aid of any court in an 
effort to rescind until he had returned or ten- 
dered the return of any valuable thing he had 
received to retain the benefits and at the same 
time repudiate the burdens of his own agreement 
would be highly unconscionable and shocking 
to our sense of natural justice. It would be 
out of harmony with some of the fundamental 
principles on which our entire system of juris- 
prudence is built. Of course, where the right 
to cancel has been expressly reserved, in the 
contract itself, then the extent of the right 
and the conditions upon which it may be ex- 
ercised must be determined by a reference to 
the contract, rather than to principles of gen- 
eral law. Turning, then, to the language of 
the agreement, in which the parties have un- 
dertaken to state their respective rights and 
duties, if we find it susceptible of two con- 
structions, one in harmony with, the other in 
opposition to those general principles already 
referred to, a sound discretion would seem 
to invite us to accept the former and reject the 
latter, just as, in ascertaining the true mean- 
ing of a doubtful clause in a will, the courts 
incline to that construction which would vest 
the estate, rather than leave it contingeut, 
which would give the inheritance to the heir 
rather than to a stranger. Taking up, then, the 
provision of the policy on this subject, and look- 
ing at it as a whole, we may confidently say 
that it contemplates a complete and effective 
destruction’ of the contractual relation at the 
instance of either party, and that to accomplish 
his end the party moving ‘must do two distinct 
and separate things; the object in view un- 
deniably being that, when the cancellation shall 
have been completed, both parties will have 
been restored, as far as possible, to the con- 
ditions existing before the contractual relation 
began. If the destruction of this relation be 
begun by the assured, he must give notice to 
the other party and surrender his policy, which 
proclaims the existence of the relation he would 
now destroy. If begun by the company, it must 
also give notice and repay or tender payment 
of the unearned premium in its hands. The 
right reserved to each party is but a single 
one, viz., the right to cancel; and the can- 
cellation contemplated is not a partial, but 
a complete one. The obligation imposed on 
the party moving to cancel is, looking broadly 
at the entire contract provision, also single, 
viz., the restoration of the other party, 
as far as may be, to the situation occupied be- 
fore the contractual relation began. True, 
this involves the performance or tender of per- 
formance of another act besides the giving 
of notice; but it does not necessarily follow 
that such performance or tender may be totally 
dissevered in time from, and thus rendered 





wholly independent of, the giving of the notice. 
Such a construction of the policy provision, al- 
though strongly urged on us by the learned 
counsel for appellant, is, at best, a doubtful 
one. More than this he can hardly claim for 
it, in the light of the fact that it has been de- 
liberately rejected by the courts of last resort 
of most of our sister states. The argument sup- 
porting it, as he agrees, has been stated, as 
forcibly as it can be, in the dissenting opinion 
of Chief Justice Parker in‘ Tisdell v. New 
Hampshire Fire Ins. Co., 155 N. Y. 163, 49 N. E. 
664, 40 L. R. A. 765. An examination of this 
opinion seems to show that its conclusions are 
reached rather from a critical analysis of some 
of the language of the policy provision and the 
order in which its sentences are collated than 
from a broad view of the entire provision and 
a consideration of the nature of the object to 
be accomplished thereby. The following lan- 
guage from the majority opinion clearly indi- 
cates that the question must now be considered 
as settled in that jurisdiction: ‘The question 
presented on this appeal is no longer an open 
one in this court. It was decided in Nitsch v. 
American Central Ins. Co., 162 N. Y. 635, 46 
N. E. 1149, affirmed in this court without an 
opinion. In that case, as in this one, the ques- 
tion presented was whether the provision of 
the New York standard policy of fire insurance 
relating to the cancellation of a policy at the 
instance of the company requires that, in addi- 
tion to giving the five days’ notice, the com- 
pany must return or tender the unearned pre- 
mium in order to effect a cancellation? The 
answer was in the affirmative. In an elaborate 
discussion of the whole subject, to be found in 
Cooley’s Brief’s of Insurance, wherein all of 
the cases from the various jurisdictions are 
cited and considered, the general rule to be 
drawn from them is thus stated on page 2801: 
The general rule is that under such a pro- 
vision, unless waived, the repayment of such 
proportion of the premium is essential to a 
valid cancellation, and notice without such 
repayment or a tender of the amount is in- 
effectual. * * * There must be an actual 
repayment or tender; a mere promise to 
pay, a request to call for the amount due, or 
notice that the money is subject to insured’s 
order, being insufficient.’ ” 

In 33 Pa, Super. Ct. 505, the court further 
said: “But we cannot regard the question 
as an open one, because we believe it to 
have been ruled in the case of Baldwin v. 
Penna. Fire Ins. Co., 206 Pa. 248, 55 Atl. 970. 
In that case, the suit being on a policy simi- 
lar to the one now under consideration, the 
company in its affidavit of defense set up 
‘that the policy in suit had been surrendered 
and returned for cancellation, and actually 
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had been canceled on December 8, 1897.’ We 
have not the record actually before us, but 
take this statement from the paper book of the 
appellant, which we have carefully examined. 
The trial court held that the contract of in- 
surance had never been completed, and the 
policy had never gone into force, and on this 
ground non-suited the plaintiff. This court 
affirmed the judgment for the same reason. 


But the Supreme Court held that the contract - 


had been fully completed, and therefore the 
policy was in force at the time of the fire, un- 
less it had been canceled meantime, as the 
company had alleged. As.the case was sent 
back to be retried, the court could not well 
avoid dispoding of this important defense, 
set up by the averment of the affidavit quot- 
ed, and we think they did it in no uncertain 
manner. Speaking for the court, Mr. Jus- 
tice Dean, after pointing out the character 
of evidence necessary to show a cancellation 
at the instance of the insured, turns to the 
question now before us and says: ‘The com- 
pany gave no notice of its intention to cancel 
as required by the contract, nor did it return 
nor offer to return five-sixths of the premium, 
a preliminary to cancellation as the contract 
required. We can take no other view of the 
evidence than that the contract of indemnity 
was complete when Hatfield and the agent 
both agreed to it, and the agent, by consent 
of Hatfield, retained for the company the un- 
earned premium. Was the contract afterwards 
rescinded or cancelled by the company, or by 
consent of Foster, the attorney (for the in- 
sured)? The company could cancel it just 
one way at any time. That was by five days’ 
notice to the representative of the estate of its 
intention to do so and return five-sixths of 
the premium. It gave no notice and offered to 
return no premium.’ We are earnestly urged 
by the learned counsel for the appellant to re- 
gard this clear and emphatic statement of the 
law, upon the very point now under consid- 
eration, as merely dictum; but we are whol- 
ly unable to do so, in the light of the fact 
that tle cancellation of the policy was a de- 
fense distinctly raised by the pleadings, and 
the further fact that in the judgment enter- 
ed, in which the entire court concurred, we 
find the following: ‘On a retrial it is direct- 
ed that the law be announced as we have in- 
dicated.’ etc.” 

In the case of Continental Ins. Co. v. Dan- 
iel, 78 S. W. 866, 25 Ky. Law Rep. 1501, the 
court said: “The difference between the con- 
tentions of appellant and appellee is this: The 
appellant contends that the notice and tender 
must be given and made five days preceding 
the cancellation, which takes effect immedi- 
ately. The appellee contends that the act of 





cancellation should take place, and notice and 
tender be given and made, and five days after 
this the cancellation takes effect, and the pol- 
icy is then no longer in force. The lower court 
took appellee’s view of the matter, and we 
are not prepared to say that the court erred. 
This provision of the policy is somewhat am- 
biguous. This court has repeatedly decided in 
such cases that the policy should be construed 
most strongly against the company, as it pre- 
pared it. This language of the policy seems to 
support the construction contended for by ap- 
pellee, to-wit: ‘This policy shall be canceled at 
any time * * * by the company by giving 
five days’ notice of such cancellation. * * *”’ 
This seems to imply that the act of cancella- 
tion preceeds the notice; but the cancella- 
tion is not to take effect until five days after 
the giving of the notice of the cancellation 
and the tender of the premium.” 

In the case of Chrisman & Sawyer Banking 
Co. v. Hartford Fire Insurance Co., 75 Mo. App. 
310, that court said: 

“In the rescission of a contract by one party, 
it is a necessary condition precedent to such 
rescission to place the other party in statu 
quo—to restore to him whatever may belong 
to him by reason of bringing the contract to 
an end. This is the general rule, as applied to 
all cases of contract. And within this rule it 
has been repeatedly held that before an in- 
surance company can make an effective cancel- 
lation it must return or tender the unearned 
premium. * * * [n this case no attempt was 
made to do so. No effort was made to ascer- 
tain what the unearned premium was, and 
certainly it will not be pretended that the presi- 
dent of the woolen mill released his claim for 
that. But it is said that this particular policy 
provided that the unearned premium was to be 
returned ‘on the surrender of the policy.’ And, 
as the policy was not surrendered, it was not 
necessary to return the premium. We think 
the return of the premium and the surrender 
of the policy, under the terms of the contract, 
were concurrent acts; that neither could be 
demanded without the other. But, as defend- 
ant was the party seeking cancellation, it was 
its duty first to have tendered the unearned 
premium on a surrender of the policy. It then 
would have done all that the contract re- 
quired it to do in order to place the assured 
in statu quo.” 

In the case of Hartford Fire Insurance Co. 
v. Cameron, 18 Tex. Civ. App. 237, 45 S. W. 
158, the court said: “We think that the can- 
cellation clause, taken as a whole, means that, 
when the company elects to cancel the policy, 
it must, upon giving notice of such intention, 
at the same time return or tender to the*1in- 
sured or his agent the unearned portion of the 





— 


QMO Ree Dawa 


a eS... se a FO S|. 


eo oc Sw G.2 


aT ee a 








wii) 


Vou. 70 


CENTRAL LAW JOURNAL. 


61 








premium. The latter part of the clause, by pro- 
viding that the company, in such cases, ‘shall 
retain only the pro rata premium,’ clearly im- 
plies that the other portion shall be returned; 
and, while it does not in turn declare when 
the return shall be made, it would be unrea- 
sonable and unjust to allow it to cancel its 
obligation and retain the consideration upon 
which it was based. It would be equally as 
unjust and inequitable to require the insured 
‘to dance attendance at the place of business 
of an insurance company, and await their pleas- 
ure,’ and probably be put to his action to re- 
cover the little sum due him, the cost of which 
might be greater than the sum due.” 


In the case of Hartford Fire Ins. Co. v. Me 
Kenzie, 70 Ill. App. 615, the court for the Sec- 
ond district, in construing an identical contract, 
said: “Where the company seeks to cancel the 
contract under such stipulation as is above 
set out, the insured does not have to tender 
his policy, in order to entitle him to receive 
back the unearned premium; but it is for the 
company desiring dancellation to seek the 
assured and tender the money to him, and till 
it does so the cancellation has not been ef- 
fected.” See, also, Peterson v. Hartford Fire 
Ins. Co., 87 Ill. App. 567; Hartford Fire Ins. 
Co. v. Tewes, 132 Ill. App. 321; Williamson 
v. Warfield-Pratt-Howell Co., 136 Ill. App. 168; 
Mississippi Valley Ins. Co. v. Bermond, 45 Ill. 
App. 22; Hamburg-Bremen Fire Ins. Co. v. 
Browning, 102 Va. 890, 48 S. E. 2; 2 Clement on 
Insurance, p. 405. 

In the case of Mississippi Fire Ass’n v. Dob 
bins, 81 Miss. 630, 33 South. 506, the same 
character of contract is construed, and the 
court, going further, hold that, even in case 
the contract becomes void, before the company 
can defend, it must tender and pay over to the 
insured the unearned portion of the premium. 

The authorities holding to the contrary are as 
follows: Schwartzchild & Sulzberger Company 
v. Phoenix Insurance Company of Hartford, 124 
Fed. 52, 59 C. C. A. 572; Id. (C. C.) 115 Fed. 
653; El Paso Reduction Company v. Hartford 
Insurance Company (C. C.), 121 Fed. 937; 
Davidson v. German Insurance Company, 74 


N. J. Law, 487, 65 Atl. 996, 13 L. R. A. (N. S.). 


884; Insurance Company v. Brecheisen, 50 Ohio 
St. 542, 85 N. E. 53; Newark Fire Insurance 
Company v. Sammons et al., 11 Ill. App. 230. 
Such policy being framed by virtue of the 
laws of New York, and the highest court of 
that state having interpreted same, such con- 
struction should be of most persuasive influ- 
ence, if not binding with us, especially when 
supported by the weight of authority. Equi- 
table Life Assur. Soc. v. Brown, 213 U. S. 25, 
29 Sup. Ct. 404, 58 L. Ed. 682. Hence we hold 


‘tingencies, They are as follows: 





that the policy was not canceled; no tender 
having been timely made, 

2. It is further insisted that the assured 
consented as a matter of law that the contract 
of insurance should be canceled. We do not 
so conclude from the evidence. Hartford Fire 
Ins. Co. v. Tewes, 132 Ill. App. 321. 

3. As to the question of forfeiture on ac- 
count of the alleged incumbrance, that was a 
question for the jury; there being a conflict 
in the evidence'thereon. The fact that a mort- 
gage may have been made thereon and filed of 
record, and not canceled of record, 
was not conclusive. It was competent 
to show the mortgage security had been 
changed or substituted, or that the debt had 
been extinguished by renewal and taking other 
security or payment. All these questions were 
for the determination of the jury. 

The case is reversed and remanded, with in- 
structions to grant a new trial. 

Kane, C. J., and Turner, J., concur. 
and Hayes, JJ., dissent. 


Dunn 


Note.—Necessity of Tender of Unearned Pre- 
mium in Cancellation of Standard Policies —We 
noticed some cases in 69 Cent. L. J. 450, in anno- 
tation under the title “Liberality of Construc- 
tion of Insurance Policy in the Saving 
of Insurance.” The principal case there seemed 
to us, while conceding such a rule, to have re- 
fused, erroneously, to bring the clause there con- 
sidered within its reach. In the principal case 
here the error appears to be in tipping the 
beam to the other side. Judge Hayes, with whom 
concurred Judge Dunn, wrote a very elaborate 
dissent, and he thus speaks‘of the authorities the 
prevailing opinion cites in its support: “They 
may be logically divided into three parts: First, 
those .in which the holding is dictum; second, 
those in which ,the discussion is illogical; and, 
third, where there is no discussion whatever, The 
holding in the majority of cases is unalloyed 
dictum.” Discursiveness, so much encouraged 
by the stenographic pencil, seems to be acquir- 
ing ‘such a burden and infusion. of driftwood 
and muddying soil, that clear currents of law 
and precedent are beginning to be despaired of. 
Therefore, the old maxim—melius est petere 
fontes quam sectart rivulos—it is better to seek 
the springs than whip the brooks—needs to be im- 
pressed upon our understandings. : 

Analysis of Terms of the Contract.—But be- 
fore we proceed, let us see how Judge Hayes 
states the part of the policy considered by the 
court and then invite our readers to look at the 
prevailing opinion and notice the lack of an- 
alysis of its terms. Judge Hayes said: “Now 
let us look at the terms contained. in this con- 
tract and see if there exists even a remote am- 
biguity. It naturally divides itself into three 
parts, which make three separate and distinct 
provisions for three separate and distinct con- 
First, ‘This 
policy shall be cancelled at any time at the re- 
quest of the ginsured, or by the company, by | 
giving five days’ notice of such cancellation.’ 
Second: ‘If this policy shall be cancelled as here- 
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inbefore provided, or become void or cease, the 
premium having been actually paid, the unearned 
portion shall be returned on surrender of this 
policy or last renewal, this company retaining 
the customary short rate.’ Third: ‘Except that, 
when this policy is cancelled by this company by 
giving notice, it shall retain only the pro rata 
premium.’ These three sections, read separately 
or together, carry their own interpretation with 
them. * * * There is no room, in my mind, 
for any alleged ambiguity about the paragraph, 
and it is a strained and unnatural construction, 
and that only, which can render such simple lan- 
guage, conveying ideas so naturally related and 
in such normal sequence, indefinite and uncer- 
tain.” 

In addition to what Judge Hayes says, we wish 
to say a little more specifically, that there’ is 
not only such natural interrelation and normal 
sequence in ideas, but there is a plain exclusive- 
ness in these terms which forbids, absolutely, 
any necessity of tender accompanying notice of 
cancellation to make the latter effective. The un- 
earned premium is to be “returned on surrender 
of this policy.” Therefore it is not to be returned 
or offered on the giving of the notice. Obvi- 
ously there is nothing to be returned, if the 
premium has not “been actually paid;” but only 
one way is provided for cancellation, and the 
principal opinion says there are two ways—one 
for policies, where the premium has “been actu- 
ally paid,” and another for policies where it has 
not “been actually paid.” We are making liberal 
draft on the dissenting opinion and will pursue 
this course by examining the opinions in the 
cases relied on by the prevailing opinion in the 
principal case. 

Dictum Cases.—The following cases show the 
driftwood and soil of dictum relied on by the 
majority: In the 7o Ill. App. case it was. said 
in the opinion: “At the time of the fire, no 
notice had been served upon McKenzie that the 
Hanover Company had elected to cancel its pol- 
icy and the unearned premium had not been paid 
or tendered to him,” and: “Nothing had been 
done by the Hanover Company at the time of 
the fire toward cancellation, their letter to their 
own agent telling him they desired to cancel was 
not a compliance with any part of the stipula- 
tions relating to cancellation.” 

In the 136 Ill. App. case’ it was said: “The 
question is academic in this case.” The 87 IIl. 
App. case was like that in 70 id. In 132 id. there 
was no notice given. In 45 id. the company’s 
notice without return of premium was held ef- 
fective, because no premium had been paid at all. 
This justifies our comment of there being two 
forms of cancellation under these rulings, when 
the clause on its face provides only for one. 

In the 206 Pa. case it appears that the agent. 
insisting the policy was properly made out, and 
the attorney for insured that it was not, the 
agent asked him if he wanted it cancelled, He 
said no. The court said: “The company gave 
no notice of its intention to cancel the policy as 
required by the contract,” and then seemingly 
as an afterthought it was said: “Nor did it re- 
turn or offer to return five-sixths of the premium, 
a preliminary to cancellation as the contract re- 
quired.” 

In the ro2 Va. case the cancellation notice told 
insured he could obtain the unearned premium 
by surrender of the policy. “This he never did, 


and for six months before the fire, in absolute 









silence, acquiesced in the terms of cancellation.” 
There the court said: “If this technical posi- 
tion could prevail,” the policy was found to have 
lapsed for other reasons. That case, instead of 
supporting by dictum the majority opinion, seems 
the other way. 

The 81 Miss. case shows that not even was 
there any notice given, but it was claimed the 
premium was accepted after the fire and no ob- 
jection was made even on that account, but be- 
cause there was other insurance. Everything 
said about cancellation and return of premium 
was beside the question. The opinion is very 
brief and seems a model in its allusion to nothing 
really involved in the case. 

The 75 Mo. App. case shows the company 
wrote to the agent to cancel the policy and agent 
wrote asking it to continue the policy, and it 
wrote back to him refusing to do so. Agent told 
insured, and insured asked that the agent make 
further efforts. He replied it was useless and 
he would have to cancel the policy. The court 
said: “The assured must be informed, not that 
the policy will be cancelled, but that it ts can- 
celled.” Then it is recited the fire occurred the 
next day, and five days’ notice was mneecssary. 
Further on the court expressed the view that: 
“Return of the premium and the surrender of 
the policy were concurrent acts.” This case seems 
to us, if dictum is to be considered, as against 
the majority view, 

Thus we see that the Oklahoma Supreme 
Court gives additional illustration and example 
of a fault, which in decision writing has become 
painfully common. It puts its imprimatur on 
dictum as authority, when proper treatment of 
the first offender in that particular would be 
mild “in passing the imperfection by.” These 
dicta have large currency given to them by court 
reporters. These gentlemen are selected to the 
places they hold upon the supposition that they 
are not merely members of the bar, but that 
they are lawyers in the stricter sense of that 
term. They are supposed to state in the head- 
notes they prepare the points decided, as involved 
in the cases they report, but we are of the im- 
pression that they put dicta in headnotes with 
undiscriminating liberality and to utter confu- 
sion. Any journeyman printer can do this much. 
But, if a court reporter cannot discern dicta 
from decision, he is something like a square 
peg in a round hole. 

Cases in Point.—But let us look at some of 
the cases relied on, which did involve the ques- 
tion in the principal case. In the Cameron case, 
in 18 Tex. Civ. App. 237, there is no analyzing 
of the terms of the contract—or scarcely any. 
It says: “While it does not declare when the 
return shall be made, it would be unreasonable 
and unjust to allow it to cancel its obligation and 
retain the consideration upon which it was based.” 
We think it does declare that it is to be re- 
turned upon surrender of the policy. The en- 
tire discussion in this case covers about fifteen 
lines and is based or purports to be based, on 
very few cases. 

The Grosch case in 33 Pa. Super. Court, 406, 
is a fairly good discussion, except that it in part 
1S a petitio principit, or begging of the question, 
in saying that the provision of the policy, looking 
at it as a whole, contemplates “a complete and 
effective destruction of the contractual relation 
at the instance of either party; and that to ac- 
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complish that end, the party moving must do two 
distinct and separate things.” We think that 
statement is misleading in that it appears to say 
these distinct and separate things must, without 
the intervention of any act by the other party, 
be concurrent, We think the contract provides 
where the company acts that it shall give notice, 
and then the other party shall act and then, in 
its turn the first party. Otherwise there is to 
be surrender of the policy only when the insured 
moves. But, if such surrender is important in 
one case, ‘why not the other? The opinion then 
asserts that the opposing contention has been ‘ ‘re- 
jected by most of the courts of our sister states.” 
It cites New York cases, 75 Mo. App. and 206 
Pa. supra, the last two shown by us to be dic- 
tum cases. 

The Tisdell case was, as shown in the ma- 
jority opinion, and there was a dissent as stated, 
and this concurred in by O’Brien, J. and, one 
judge being absent, there was four for affirm- 
ance, these four claiming that the Nitsch case 
left the question no longer open in that court. 
Parker, C. J., said of the Nitsch case, in this 
dissent, that: “There was another ground upon 
which the affirmance of the judgment was re- 
quired at the general term and in this court, 
namely, that after the insured had received the 
five days’ notice of cancellation, he addressed to 
the corporation a letter of inquiry about it and 
received such a reply as constituted waiver of 
the notice which had just been sent out by the 
general agent, and thus it happened that the 
judgment of the circuit court rested upon a sure 
foundation and required affirmance.” So even in 
New York it looks somewhat like the doctrine 
there started out with its basis on a dictum, and 
this is carried down to the Buckley case in 188 
N. Y. 390, which also fails to discuss the ques- 
tion. 

Opposing Cases—ig Cyc. 644 says: “It is 
held by better authority that after the expira- 
tion of the five day notice required in case the 
cancellation is by the company, the insurance is 
deemed to be terminated and inoperative,” and 


_ there is cited for this Vance on Insurance, § 183; 


Richards on Insurance ‘(3d Ed.), § 288, and a 
number of cases. 

In Parsons & Albaugh v. Ins. Co., 133 Iowa 
532. where insured requested cancellation, sur- 
rendering at the same time his policy, it was 
said: “The request is all that is essential to a 
cancellation, but the policy must be surrendered 
to secure the return of the unearned premium, 
The design of the paragraph was to enable one 
party to the contract to cancel it without the 
consent of the other, and, to this end, precisely 
what was necessary to accomplish this result 
was prescribed.” 
classed as obiter also in a case where the com- 
pany is cancelling, but it plainly shows the court’s 


mind. All that is said about the company not’ 


having the right to “hamper” insured in cancel- 
lation is appropriate when turned around when 
the company is trying to cancel. 

In Davidson v. Ins. Co., 74 N. J. L. 487, 13 L. 
R. A. (N. S.) 884, the dissenting opinion of 
Ch. J. Parker is quoted at length and approved. 
The note to this case in 13 L. R. A. (N. S.), 
Supra, gives the cases pro and con and among 
them we notice what we have called the dictum 
cases. If those are omitted it is difficult to 
say on which side the preponderance in number 


This observation may be- 





of cases lies. It is quite evident, however, that 
dicta have played a part in this matter they 
should not have been allowed to play, and with 
all the reforms that have been discussed, one 
that should be eliminated is that. 

The ever surging flood of legal literature 
would be profitably abated, if judges would 
avoid these things as far as possible in their 
opinions, and reporters and digest makers would 
cease stationing these wills-o’-the wisp in our 
marshy wilderness of precedent. We can-scarce- 
ly conceive how any one would ever contend for 
such a meaning in any other than an insurance 
contract. And to say it is correct as to that .ap- 
proaches very nearly to saying, that an insur- 
ance company cannot formulate any sure pro- 
vision for forfeiture upon notice. : 











ENGLISH AND CANADIAN DIGEST. 





REPORT OF RECENT IMPORTANT ENGLISH 
AND CANADIAN CASES FOR THE WEEK. 





Criminal Law—Habitual Criminal—tTrial of— 
Where a person who is charged under section 
10 of the Prevention of Crime Act, 1908, pleads 
guilty of the “crime,” but not guilty to being 
a habitual criminal, the jury may be sworn as if 
to try a misdemeanor whether the original 
crime be a felony or a misdemeanor. But if the 
crime to which he has pleaded guilty be a fel- 
ony there is no objection to the jury being 
sworn as if to try a felony.—Rex v. Turner, 
Court Cr. App., 54 Sol. Journal, 164. 

Criminal Law—Indemeification of Bail—Con- 
spiracy—Misdemeanor.—An agreement between 
A., an accused person, and B., that if B. will 
go bail for A. he shall be indemnified against 
loss if the bail is forfeited, is not only an ille- 
gal contract in the sense that it cannot be en- 
forced in a civil court, but it is also a con- 
sviracy and an indictable misdemeanor as tend- 
ing to produce public mischief. 

If these facts are found the offense is com- 
plete, and the court need not put a further 
question to the jury as to whether these facts 
tended to produce public mischief.—R.  v. 
Brailsford (1905), 69 J. P. 870 (1905) 2. K. B. 
730, followed. Court of Criminal Appeal, 74 id. 
41. A 

Ecclesiastical Law—Repulsion from Holy Com- 
munion—Lawful Cause—Open and Notorious 
Evil Liver—Marriage with Deceased Wife's 
Sister.—A. N. Banister was a baptized and 
confirmed lay member of the Church of England 
and a parishioner of the parish of Eaton in the 
diocese of Norwich. On the 12th of August, 
1907, Mr. Banister, being then a widower, 
went through the form of marriage in Canada 
with his deceased wife’s sister, also a baptized 
and confirmed member of the Church of England. 
This marriage was valid by the law of Canada, 
but invalid by the law of England until the 28th 
of August, 1907, the date of the passing of the 
Deceased Wife’s Sister Marriage Act, 1907, when 
it became valid as a civil contract. By section 
1 of that Act, “No marriage heretofore or here- 
after contracted between a man and his de- 
ceased wife’s sister, within the realm or with- 
out, shall be deemed to have been or shall be 
void or voidable, as a civil contract, by reason 
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only of such affinity: Provided always that no 
clergyman in holy orders of the Church of Eng- 
land shall be liable to any suit, penalty, or cen- 
sure, whether civil or ecclesiastical, for any- 
thing done or omitted to be done by him in the 
performance of the duties of his office to which 
suit, penalty, cr censure he would not have been 
liable if this act had not passed.’ 

In October, 1907, the vicar of the parish church 
of Eton refused to admit Mr. and Mrs. Ban- 
ister to Holy Communion, whereupon they pro- 
moted a criminal suit against him. A 

By 1 Edw. 6, c. 1, s. 8 it was provided that 
the minister should not without lawful cause 
deny the sacrament to any person who should 
devoutly and humbly desire it, and by the no- 
tice prefixed to the Order of the Holy Com- 
munion in the Prayer Book, a minister was 
permitted to repel from the Lord’s Table “an 
open and notorious evil liver so that the congre- 
gation be thereby offended.” 

The criminal suit was heard in the Archers 
Court of Canterbury. and, by the decree of the 
court, the vicar was admonished for having 
repelled the promoters from the Holy Commu- 
nion and was admonished to refrain from simi- 
lar acts in future. 

The vicar having obtained a rule nisi for a 
prohibition to restrain further proceedings in 
the matter of this decree and monition, the 
rule was discharged by the divisional court 
(Bray, J., dissenting). 

The Vicar appealed. 

The court held that the effect of section 1 
of the Act of 1907, was to legalize a marriage 
with a deceased wife’s sister for all purposes 
and by implication to repeal so much of the 
statutes of Henry 8 as included a deceased 
wife’s sister within the prohibited degrees; 
that the proviso in the section was confined to 
the foregoing substantive enactment of which 
it was a qualification, and that the only effect 
of it was to relieve clergymen from liability 
for refusing to officiate at or aid in any way 
the performance of such marriages; and that 
persons who married according to the law of 
England and who might also have h:d that mar- 
riage solemnized in church could not on that 
account be treated as notorious evil-livers, or 
as giving the congregation any ground of of- 
fence against them. 

Appeal dismissed.—Rex v. Banister, Court of 
Appeal, 74 London Justice Peace 3. 


Joint Stock Company—Lotteries Act.—By sec- 
tion 41 of the Lotteries Act, 1823, a person 
guilty of certain offenses against the act is to 
be deemed a rogue and vagabond, and to be 
punished as thereinafter directed. By section 
67 the punishment is imprisonment, and for a 
second offense imprisonment and whipping. 
Under section 4 of the Summary Jurisdiction 
Act, 1879, a fine may be imposed instead of im- 
prisonment if the justice of the case will be 
better met by so doing. By section 2 (1) of 
the Interpretation Act, 1889, “in the construc- 
tion of every enactment relating to dan offense 
punishable on indictment or on summary con- 
viction * * * the expression ‘person’ shall, 
unless the contrary intention appears, include 
a body corporate.” But the contrary intention 
sufficiently appears in the sections of the Lot- 
teries Act quoted above, and an incorporated 
joint stock company cannot be punished in any 
way under those sections.—Hawke v. E. Hultun 
& Co. (Limited), (K. B. Div. Ct., March 30), 
(1909, 2 K. B. 93), 54 Sol. Journal, 162. 





Workmen’s Compensation Act, 1906—Accident 
Iiappening Abroad.—Under thie Wirkmen’s 
Compensation Act, 1906, the dependant of a 
workman who is killed may have a claim to 
compensation. That claim is a statutory claim, 
and wholly independent of contract. Therefore, 
when a workman is killed beyond the territorial 
limits of the United Kingdom his dependants 
have a statutory right to compensation or none 
at all. But (a) prima facie no statute is in- 
tended to operate outside the United Kingdom 
(see Maxwell on the Interpretation of Statutes, 
p. 213); (b) the act expressly provides (section 
7) for the dependants of seamen and appren- 
tices (and not any others) who may be fatally 
injured elsewhere; and therefore the widow of 
an English fitter who was killed at Malta by an 
accident arising out of his employment by an 
English company cannot recover compensation 
under the act.—Tomalin v. S. Pearson & Son 
(Limited), (C. A., March 30), (1909, 2. K. B. 
61). 








ENGLISH NOTES. 


From London Solicitors’ Journal we find 
something on administration of oaths, which is 


.more or less exemplified in American practice: 


The form of the new oath, and the method of 
administering it, which have been sanctioned 
by the Lord Chief Justice for use in the courts 
of the King’s Bench division, are given in a 
letter by Mr. F. A. Stringer to the Times, and 
are reproduced elsewhere, and no doubt will be 
generally adopted. As Mr. Stringer usefully 
points out, there are now really three distinct 
and concurrent forms of oath: (a) the estab- 
lished ordinary (new) form of oath, which 
every person administering an oath for any 
purpose whatever is bound to use unless the 
person about to be sworn voluntarily objects, 
and desires some other form; (b) the Scottish 
form of oath, which must be administered with- 
out question to every person who so desires to 
be sworn (Oaths Act, 1888, section 5); and (c) 
the statutory right of every person sworn for 
any purpose whatever to be sworn in any form 
and manner which he may choose and define, 
and which he declares to be binding on his 
conscience (1 & 2 Vict. ec. 105). 

From this same Journal we excerpt the fol- 
lowing: 

The House of Lords delivered judgment on 
the 21st ult., in the case of Amalgamated §So- 
ciety of Railway Servants v. Osborne (Times, 
December 22nd), and held, affirming the court 
of appeal, that the respondent (plaintiff) was 
entitled to succeed in his action, and that the 
application of the trade union’s funds towards 
payment of members of Parliament was illegal, 
and must be restrained. The payments had 
been made under rules of the trade union, which 
provided for the establishment of a fund “for 
the maintenance of Parliamentary representa- 
tion,” the important clause being as follows: 
“All candidates shall sign and accept the con- 
ditions of the Labor party, and be subject to 
their whip;” “the executive committee shall 
make suitable provision for the registration of 
a constituency represented by a member or 
members, who may be candidates responsible to 
and paid by this society.” It was argued that 
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these rules were ultra vires of the appellants’ 
powers as conferred by the Trade Union Acts, 
and that. whether ultra vires or not, they were 
illegal as being against public policy and op- 
posed to the spirit cf the constitution. These 
two arguments may be called the “ultra vires” 
argument, and the “constitutional” argument. 
The appeal was heard by Lord Halsbury, Lord 
Macnaghten, Lord James, Lord Atkinson and 
Lord Shaw, and the decision of the House, in 
favor of the respondent, was unanimous, al- 
though the reasons for the decision differed. 
Lords Halsbury, Macnaghten and Atkinson re- 
lied on the ultra vires argument. Lord James, 
who delivered the shortest of the five judg- 
ments, would have supported the appellants’ 
ease but for the stringent terms of the rule, 
which required candidates to “sign and accept 
the conditions of the Labor party and be sub- 
ject to their Whip.” This, he thought, might 
compel a member of Parliament to forego his 
own judgment on matters not directly connect- 
ed with the interests of labor. He was there- 
fore of opinion that “the application of money 
to the maintenance of a member whose action 
is so regulated, is not within the powers of a 
trade union.” Lords Macnachten, James and 
Atkinson all expressly stated that they thought 
it unnecessary to refer to the “constitutional* 
argument. Lord Shaw, however, whose judg- 
ment is the lengthiest of the five, was so far 
doubtful as to the right of the respondent to 
succeed on the ultra vires argument, that he 
felt compelled to deal with the “constitutional” 
question, and founded his opinion on that argue 
ment entirely. b 


Anent President Taft’s suggestions about in 
junctions without notice and the abuse thereof 
needing a statute for their brief operation, the 
London Solicitors’ Journal comments as follows: 

“The object of this legislation is, no doubt, 
to prevent the abuse of the power to grant in- 
junctions. It is umnecessary to say that no 
such enactments arte required in this country, 
where the judges may be trusted to exercise 
their preventive jurisdiction without being too 
closely fettered by the precise language of sec- 
tions or rules.” 








JETSAM AND FLOTSAM. 





THE STUDENTS BOX IN ENGLAND. 


When Lord Kenyon was Chief Justice of 
England there used to be a box for the bar 
students close to the bench, and Lord Campbell 
says he wel! remembers how the Chief Justice 
would show the pleadings to the students and’ 
explain their effect. Mr. Justice Jelf has found 
occasion at Birmingham to express a wish that 
the students’ box were restored in the London 
courts and introduced into the Assize courts, 
The practice of reserving a special place for 
the use of students in our courts of justice was, 
of course, in existence long before Kenyon’s 
time. Lord Mansfield was always at great pains 
to state cases for the benefit of students. “There 
wants nothing to answer the objection but to 
State the case, which I will do for the sake of 
the students,” are among the words of his re- 
ported judgment in a case tried in 1765. An older 
reference to the practice may be found in Bur- 
net’s “History of My Own Time,” published in 


1682, in which the observant author says: “The 
judges were wont formerly, in delivering their 
opinions, to make long arguments, in which 
they set forth the grounds of law on which they 
went, which were great instructions to the stu- 
dents and barristers:’ He would be a bold per- 
son who, in these, days, when so much is heard 
of the law’s delays, recommended that judges 
should indulge in “long arguments” for the 
benetit of, students, but nobody can doubt that 
the students’ box might again play a most use- 
ful part in the scheme of legal education. It 
often happens that when an important case is 
being tried the demands upon the space of the 
court are so heavy that a student is prevented 
from enjoying the wished-for opportunity of 
observing how the masters of the forensic art 
do their work. The provision of special accom- 
modation for students in the courts would not 
only enable them to learn the lessons which 
are to be derived from the combats of the fore- 
most men at the bar in causes celebres, but 
would also encourage them to make a syste- 
matic use of their opportunities of studying the 
art of advocacy in less sensational cases. The 
study of abstract propositions of law close pack- 
ed in text-books and the reading of papers in 
Chambers are an essential part of the students’ 
training, but an intimate study of the art of 
advocacy, enabling him to see the legal ma- 
"Chinery actually at work, to observe the respec- 
tive roles in the legal drama played by judge, 
counsel, solicitor and witness, and to gather the 
ripe fruit of practical experience, might advan- 
tageously be made an integral part of legal edu- 
cation, and nothing is more likely to achieve 
the desired end than the restoration of the “stu- 
dents” box.—Law Journal (London). 








CORRESPONDENCE. 


RESPONSIBILITY OF OWNER OF AUTOMO- 
BILE AS A DANGEROUS MACHINE. 


Editor Central Law Journal: 


In 69 Cent. L. J. 360, there is a discussion of 
the case of Ingraham against Stockamore, which 
bears on a case I have in the office. It does 
not, however, discuss the question whether a 
man who is running an automobile without a 
license in violation of a statute, which makes 
one necessary, can recover if injured through 
the negligence of another person. This is the 
exact question which arises in my case and I 
have found no discussion directly, in point, al- 
though the Massachusetts case of Dudley 
against the Street Railway Company, which you 
cite in the article above referred to is very 
close. If you know of any decision in which 
the exact point of my case has been determined, 
I should be greatly obliged, if you will refer me 
to it. 

Thanking you in advance for this favor. I am 

Very truly yours. 
JAMES L. DOHERTY. 

[Note.—We refer our correspondent to 69 
Cent. L. J. 451. where. we think. he will find 
what he desires in a communication by one of 
our correspondents. a highly esteemed and suc- 
cessful practitioner at the St. Louis bar. 
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quent to those Contained in the “American De- 
cisions” and the “American Reports,” decided 
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Selected, reported and annotated, by A. C. Free- 
man. Volume 128. San Francisco: Bancroft- 
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HUMOR OF THE LAW. 


MARRIAGE ACCOMPLISHED UNDER DIFFI- 
CULTIES. 

The late Benjamin F. Wade, at the beginning 
of his career at the bar, was noted for his 
bashfulness, mistakenly says an exchange; but 
another trait, his determination, enabled him 
to get through his work in a way which. though 
not conventional, landed him at his destination. 

Once, while a youth, he started with a bag 
of corn on his shoulders to a mill twenty miles 
away. It was in November, and coming to a 
full-banked river. he discovered that the canoe 
was on the other side. Throwing off his clothes 
he plunged in, gained the canoe, took it back 
where the bag of corn was, which he ferried 
across, and then went on his way. 

Another illustration of his way of doing 
things occurred while he was a justice of the 
peace, which we doubt. One day a young couple 
called at his office to be married. The presence 
of four or .five irreverent young men prompted 
the bashful justice to suggest privately to the 
pair that they had better meet him at the little 
hotel. 

They went, and so did the justice, by a round- 
about way, only to discover that the boys were 
also there. Seeing that he must perform the 
ceremony in their presence. he, though he had 
forgotten the usual formula, proceeded to busi- 
ness in the most direct way. 

“You wish to be married?” he asked the pair. 

Te." 

“Stand up and take hands. You,” addressing 
ing the not prepossessing groom, “wish to mar- 
ry this young woman?” 

“Yes.” 

“Of course you do!” exclaimed the justice, 
glancing at the pretty bride, and asking her, 





“Do you take this young man for your hus- 
band?” 

“Yes.” 

“Well, you are getting the worst of it. but 
I say you are husband and wife. There, boys, 
you see I did it!” he concluded, glancing at the 
spectators. 

The couple had to have it explained to them 
that they were, in the eyes of the law, wedded. 
Whereupon the husband offered the justice a 
fee—the statute made it one dollar and a half— 
which, by a lofty motion of his hand, he waved 
off, saying, “Nothing for a job like that!” 





Affidavit for “Asalt and Batery.” State of 
Indiana, County, SS. 

Before . a justice of the peace 
in said county, State of Indiana. 

vs. 
Affidavit for Asalt and Batery. 
hoos sristen nane Is unoon 

being duly sworn on 
oath says; that hoos crisshen name 
is unnoon, late of said county, on or about the 
first day of July. A. D. 1909 at the county of 
State of Indiana, ————— 
as affiant verily believes Did then 
unlawfully tooch and strike and 
In a Rude and 











Township, 
and there 
Wond one 
angry Manner. 





second Cont 

——_—_——— 1 comp lanes of and 
says that the Defendant one the first day of 
July, 1909, In a Rude Insolent and angry Man- 
ner Unlawfully tuched strok Bete and Wanded 
the plaintiff to his Damage $50.00 Dolers. 

contrary to the form of the statutes in such 
cases made and provided against the peace and 
dignity of the State of Indiana. 





Subscribed and sworn to before me this 2 day 
of May, 1909. 


Justis of the Pease. 


Allen Wood, a lawyer of Indianapolis, assist- 
ed the Indiana Republican State Committee 
during the campaign last year. One evening, 
after making out a route card, he called on 
some very attractive young ladies who had 
moved to Indianapolis from the part of the 
State he was about to invade on a speaking 
jaunt. He had noticed on the map the name 
of a town bearing the family name of the young 
ladies, and, on inquiry from them, learned the 
town had been named for their father. “Well,” 
said Wood, “I think I had better stop off there 
and make a speech while in the neighborhood.” 
“It will scarcely be worth your while,” replied 
one. “I don’t believe there are thirty people 
in the whole town. It is merely a cross-roads 
station. When we moved away a creamery was 
started in the very house in which we had lived.” 
“How ill considered,” exclaimed Wood, “to start 
a creamery when the peaches were all gone.” 


The late Judge Silas Bryan, the father of 
William J. Bryan, once had several hams stolen 
from his smokehouse. He missed them at once, 
but said nothing about it to anyone. A few 
days later a neighbor came to him. 

“Say, judge,” he said, “I heard yew had some 
hams stole t’other night.” 

“Yes,” replied the judge very confidentially, 
“but don’t tell anyone. You and I are the only 
ones who know it.”—Success Magazine. 





Sp imo Oe 


am 


Vou. 70 


CENTRAL LAW JOURNAL. 67 








WEEKLY DIGEST. 


Weekly Digest of ALL the Current Opinions of 
ALL the State and Territorial Courts of Last 
Resort and of all the Federal Courts. 


Arkansas....21, 36, 51, 53, 68, 75, 82, 85, 86, 90, 114, 
115, 124, 136, 139. 

California 42, 56, 81, 120, 122, 131, 134 

Georgia. .................-...00-.2es-- 





Hlinois....1, 8, 12. 23, 28, 32, 55, 57, 59, 78, 89, 92, 
102, 107, 108, 128, 130, 132, 144, 146, 

Indiana 29, 127 

Kentucky....7, 10, 16, 41, 50, 62, 71, 74, 77, 93, 
104, 105, 116, 119, 126, 129. 

Massachusetts 72 

Michigan 25, 64, 68, 76, 87 

Minnesota 61 

Missouri , 69, 80, 98, 112, 135 

, 85, 52, 100, 109, 113 
Naw Wawahive........-..---<<...-.- tee 
New Jersey 








31 

Tennessee ...........---- Ivkavisaenusens 91 
4, 15, 17, 20. 22, 24, 34, 39, 45, 47, 49, 54, 

67, 70, 73, 121, 1387, 140, 143. 

United States C. C 66, 83 

U. Ss. C. C. App 

United States D. C 

United States S. 























Vermont... 142 
Washington....33, 37, 43, 58, 79, 88, 101, 106, 111, 


117, 118, 1338, 145, 147. 
Wreet Wr gRMBM i... ......05.2..0cscesnccscesccsocesessessons 


coco cesetecstn tee 
---14, 19, 60, 141 
escsencseseeelh BO 


Wisconsin.......... 
Wy Omg .........-.----.---.-ceccceeccensceetecesnseeccessecseee 


1. Acknowledgment — Ground of Impeach- 
ment.—While, as between the parties, the certifi- 
eate of acknowledgment of a deed may be im- 
peached for fraud or collusion, the evidence muSt 
be clear and satisfactory, and it cannot be im- 
peached by the grantor’s unsupported testimony. 
Kosturska v. Bartkiewicz, Ill., 89 N. E. 657. 


2. Adverse Possession—Attornment.—Where a 
landlord is in adverse possession through a ten- 
ant, his possession is not destroyed by the ten- 
ant’s attornment to a stranger.—Saxton v. Cor- 
bett, Tex., 122 S. W. 75. 

3. —-—Color of Title-—Possession continued by 
successive grantees inures to the benefit of a 
subsequent grantee claiming thereunder, and is 
availabl to him in establishing a prescriptive 
title—Hassam v. Safford, Vt., 74 Atl. 197. 

4. Statute of Limitations.—The five-year 


statute of limitation does not protect one claim-- 


ing under a deed from an individual where he 
does not show the date of the recording of the 
deed.—Haring v. Shelton, Tex., 122 S. W. 13. 

5. Appeal and Error—Review of Facts.—Con- 
current findings of fact by two lower courts in 
support of a claim of a native of the Philip- 
p!nes to have held possession of certain mines 
down to the bringing of the action will not be 
disturbed by Supreme Court of the United States 
on anneal from Supreme Court of the Phillipine 
Islands.—Reavis v. Fianza, U. 8S. S. C., 30 Sup. 
ce. 2 

6. Attachment—Intervention by Seller.—The 
seller, after giving notice of the cxercise of his 





right of stoppage in transitu, may interplead 
in attachment proceedings by a creditor of the 
buyer.—Letts-Spencer .Grocer Co. v. Missouri 
Pac. Ry. Co., Mo., 122 S. W. 10. 

7. Attorney and Client—Authority to Compro- 
mise.—An attorney in a divorce action is with- 
out authority to compromise by accepting a 
less amount of alimony than awarded by the de- 
cree in satisfaction thereof without express au- 
thority of his client, and such a compromise is 
voidable at the client’s option.—Sebastian v. 
Rose, Ky., 122 S. W. 120. 

8. Misconduct of Attorney.—It is the duty 
of complainant’s attorney in a divorce case to 
disclose to the chancellor a prior adjudication 
dismissing a like bill for want of equity.—Peo- 
ple vy. Case, Ill., 89 N. E. 638. 

9. Bankruptcy—Contempt.—Disobedience of 
referee’s order by a bankrupt to justify an or- 
der of commitment must be proved beyond a 
reasonable doubt.—In re Mize, U. S. D. GC. N. D. 
Ala., 172 Fed. 945. 

10. Discharge.—Creditors who had actual 
notice of the judication of their debtor in bank- 
ruptcy, and in the steps taken in the proceed- 
ings, were found to present their claim, though 
they were not mentioned as creditors, and their 
claim was barred by the discharge, though never 
presented.—Dycus v. Brown, Ky., 121 S. W. 1010. 

11. Discharge.—Where a bankrupt obtained 
property within four months prior to bankruptcy 
on the faith of a false financial statement its 
date was not material to the creditor's right to 
prevent a discharge.—In re Terens, U. S. D. C., 
E. D. Wis., 172 Fed. 938. 

12. Banks and Banking—Dissolution.—A 
banking corporation may prosecute its sult to 
final judgment for the purpose of closing up its 
affairs, though it goes into voluntary liquida- 
tion pending the litigation.—Commercial Loan & 
Trust Co. v. Mallers, Ill, 89 N. E. 661. 

13. Misapplication of Funds.—Willful mis- 
application of the funds of a national bank, in 
order to constitute an offense, must be with in- 
tent to injure or defraud the bank or some other 
person, and is not maladministration.—United 
States v. Steinman. U. S. C. C. of App., Third 
Circuit, 172 Fed. 913. 

14. Benefit Seocieties—Proofs of Death.—A 
beneficial insurance order waived its right to 
insist on proofs of death, as a condition prece- 
dent to beginning suit on a certificate, where it 
refused to receive proofs of death based on ab- 
sence on which the beneficiary relied.—Miller v. 
Sovereign Camp Woodmen of the World, Wis., 
122 N. W. 1126. 

15. Bills and Notes—Bona-fide Purchasers.— 
A failure of the consideration for drafts as be- 
tween the drawer and drawee would not affect 
the right of a bona-fide purchaser of the drafts 
for value before maturity, without notice there- 
of, to recover thereon against the drawee.— 
Smith Bros. v. Flanders, Tex., 122 S. W. 80. 

16. Consideration.—If in an action on a 
note the pleader unnecessarily alleges a consid- 
eration it must be proved.—Bronston’s Adm’r v. 
Lakes, Ky., 121 S. W. 1021. 

17. Innocent | Purchaser.—Where  plain- 
tiff was an innocent purchaser for value of 
drafts given by defendant in payment for goods 
sold through fraud, but obtained knowledge of 
the fraud and of defendant's refusal to pay for 
them before maturity, defendant could set up 
the fraud as a defense in an action thereon by 
plaintiff only as to such drafts as matured when 
plaintiff had in its possession funds of the draw- 
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er sufficient to pay them.—Johnson County Sav. 
Bank v. Renfro, Tex., 122 S. W. 37. 

18. Right of Action.—That the payee of a 
promissory note was also one of the makers 
would not prevent his maintaining an action at 
law thereon.—O’Day v. Sanford, Mo., 122 S. W. 3. 

19. Boundaries—Evidence.—In a suit involv- 
ing the location of a boundary line, evidence of 
adverse possession is competent to show the true 
location of the line.—Stark y. Duhring, Wis., 122 
N. W. 1131. 2 

20. Possession of Part of Tract. — Where 
the boundaries of a lot were clearly marked, 
possession of plaintiff, through his tenants, of a 
part of the lot, perfected title by limitation to 
the well-defined limits of the whole lot.—Wash- 
am v. Harrison, Tex., 122 S. W. 52. 

21. Riparian Rights. The owner of land 
abutting on the meandered line of a lake has 
prima facie title to the center of the lake.— 
Johnson & Burr v. Elder, Ark., 121 S. W. 1066. 

22. Burglary—What Constitutes.—Pen. Code 
1895, art. 841, held to be an addition to articles 
848 and 839, and under the three articles bur- 
glary is committed by discharging firearms into 
a house with intent to injure the person there- 
in; the intent not necessarily being to commita 
felony.—Railey v. State, Tex., 121 S. W. 1120. 

23. Cancellation of Instruments—Undue . In- 
fluence.—Allegation that a deed was obtained 
by fraud will not support a claim that it was 
executed through undue influence.—Kosturska 
v. Bartkiewicz, Ill., 89 N. E. 657. 

24. Carriers—-Live Stock Shipment.—The 
crowded condition of the stock yards at its ter- 
minus held not to excuse a railroad company 
from liability for negligence in handling a ship- 
ment of cattle-—Texas & P. Ry. Co. v. Henson, 
Tex., 121 S. W. 1127. 

25. Place of Delivery.—A railroad contract- 
ing to haul logs held required to deliver the logs 
in accordance with the custom established prior 
to the execution of the contract and continued 
subsequently.—Gates vy. Detroit & M. Ry. Co., 
Mich., 122 N. W. 1078. 

26. Scope of Employee’s Authority. — A 
brakeman on a freight train has at least prima 
facie authority to eject a trespasser so as to 
make the company liable for his negligence or 
wantonness in doing so.—Golden v. 
Pac. Ry. Co., Mont., 104 Pac. 549. 

27. Stoppage in Transitu.—The right of 
stoppage in transitu is merely an extension of 
the seller’s lien for the payment of the pur- 
chase money.—Letts-Spencer Grocer Co. v. Mis- 
souri Pac. Ry. Co., Mo., 122 S. W. 10. 

28. Charities—Gifts—In determining whether 
a gift is charitable, the courts will not look to 
the donor’s motives in making it, but rather to 
the nature and purpose of the gift.—In re 
yraves Estate, Ill., 89 N. E. 672. 

29. Constitutional Law—Equal Protection.— 
Where all persons who are in like circum- 
stances are treated under the laws the same, 
there is no deprivation of the equal protection 
of the law.—Board of Com’rs of Johnson County 
v. Johnson, Ind., 89 N. E. 590. 

30. Public Service Corporation.—To compel 
a public service corporation to discharge its 
public duties can in no case amount to a taking 
without due process of law.—Hatch v. Consum- 
ers’ Co., Idaho, 104 Pac. 670. 

, 31. Contracts—<Action for Breach.—A recov- 
ery of the fee, under a contract requiring an- 


Northern 





nual prepayment of a membership fee, cannot 
be had on a count on book account, or on the 
common counts; but plaintiff should declare 
specifically on the contract.—Massachusetts Col- 
lecting & Rating Agency v. Cerudeli, R. I., 74 
Atl. 177. 

32. Cancellation.—The doctrine permitting 
the cancellation of conveyances made in consid- 
eration of promises to support and care for the 
grantors in the future when the grantees fail to 
perform does not apply to ordinary bargains 
and business transactions for gain.—Miller v. 
Sutliff, Ill, 89 N. E. 651. 

33. Conditional Acceptance.—Though plain- 
tiff’s acceptance of an offer was conditional, the 
contract was complete if both parties sybse- 
quently treated it as existing in accordance with 
the acceptance.—Genera] Lithographing & Print- 
ing Co. v. Washington Rubber Co., Wash., 104 
Pac. 650. 

34. Consideration.—A sale of public land, 
title to which is in the state, is not a considera- 
tion for the promise to pay another therefor.— 
Samples v. Wever, Tex., 121 S. W. 1129. 

35. Illegality—The defense of illegality of 
a contract relied on may be raised by either 
party thereto, but cannot be invoked by a third 
person.—Owens v. Davenport, Mont., 104 Pac. 
682. 

36. Implied Terms.—The terms of a con- 
tract may be express or implied from acts, but 
there must be in either case a distinct intention 
common to both parties.—Blake v. Scott, Ark,, 
121 S. W. 1054. ; 


37. Limitation in Contract.—-The bar of a 
contract limitation. must be specially pleaded 
the same as the general statute of limitations. 
—Helmer v. Title Guaranty & Surety Co. of 
Scranton, Pa., Wash., 104 Pac. 783. 

38. Corporations—Contract of Promoters.— 
Contract of promoters of a corporation formed 
by consolidation to retain an officer as a paid 
officer of the new corporation held binding on it 
until disapproved by its directors.—Girard v. 
Case Bros. Cutlery Co., Pa., 74 Atl. 201. 


39. Fraud.—Acts of persons in appropriat- 
ing earnings of a corporation held constructive 
fraud as to a cestui que trust of one of the per- 
sons to whom stock of the corporation had been 
issued under a decree of court, and who had 
been directed to pay the cestui que trust’s pro 
rata shares of the earnings of the corporation.— 
Allen v. Hutcheson, Tex., 121 S. W. 1141. 

40. Subscriptions.—A subscription to stock 
of a corporation to be formed for the purposes 
of acquiring and carrying on a “general produce 
and merchandise business,” etc. held not to 
bind subscribers to take stock in a corporation 
formed not only for such purposes, but also for 
dealing in real estate, bonds and mortgages.— 
Hanford Mercantile Store v. Sowlveere, Cal., 104 
Pac. 708. 


41. Torts of Agents.—A corporation is not 
liable for the slanderous utterance of its ser- 
vants, unless the actionable words were spoken 
by its express consent, direction, or authority 
or were ratified by it.—Duquesne Distributing 
Co. vy. Greenbaum, Ky., 121 S. W. 

42. Transfer of Stock.—A purchaser of cor- 
porate stock, having a property right therein, 
had the right to demand certificates therefor, 
which, under the law by agreement, the corpora- 
tion was required to furnish, and could enforce 
his right without reference to the lapse of time 
if no loss or injury had resulted to an innocent 






































































Vou. 70 





CENTRAL LAW JOURNAL. 





69 








person by reason of delay.—Cortelyou v. Im- 
perial Land Co., Cal., 104 Pac. 695. 


43. Courts—Encroachment on Legislature.—A 
court held authorized to inquire into the validity 
of an ordinance of a legislative body when an 
attempt to enforce it is made or threatened to 
the injury of the personal or property rights of 
the citizen.—Smith v. City of Centralia, Wash., 
104 Pac. 797. 


44. Covenantsa—Breach.—That a grantor ofan 
undivided interest in a deed containing a cove- 
nant of warranty acquired his interest after the 
mortgage under which a remote grantee was 
evicted had been given held of no consequence 
in an action for breach of covenant.—Williams 
v. O'Donnell, Pa., 74 Atl. 205. 


45..—Discharge.—aA contract of warranty con- 
tained in a deed of real estate involves a per- 
sonal obligation on the part of the grantor to 
which the grantee has a right, and which can- 
not be denied him or switched to another with- 
out his consent.—Smith v. Pitts, Tex., 122 S. W. 
46. 

46. Criminal Law—Intoxicating Liquors.—A 
conviction for selling liquor in violation of a 
local option law held no bar to a conviction for 
violating a city ordinance making the unlawful 
earrying on of a liquor business in a city a 
nuisance.—Mayhew v. City of Eugene, Or., 104 
Pac. 727. 

47. New Trial.—Evidence simply of an im- 
peaching character is not such newly discov- 
ered evidence as will warrant a new trial.—Mor- 
ris v. State, Tex., 121 S. W. 1112. 

48. Criminal Trial—Modification of Sentence. 
—A sentence will be modified on appeal by re- 
versal of the part imposing a cruel and unusual 
punishment.—State v. Ross, Or., 104 Pac. 596. 

49. Damages—Exemplary Damages.—Exem- 
plary damages cannot be recovered unless the 
plaintiff sustained actual damages.—Thuron v. 
Skirvin, Tex., 122 S. W. 55. 

50. Married Women.—Where a= married 
woman is a housekeeper, it is not necessary to 
prove her earning power to entitle her to re- 
cover damages for permanent injuries.—City of 
Louisville v. Tompkins, Ky., 122 S. W. 174. 

51. Mental Ang uish.—To recover damages 
under the mental anguish doctrine, it is neces- 
Bary that the mental anguish suffered be real 
and with cause.—Western Union Telegraph Co. 
v. Archie, Ark., 121 S. W. 1045. 

52. Right to Recovery.—Where defendant 
has been guilty of no actionable wrong, no dam- 
ages can be recovered from him, either compen- 
satory or by way of example.—Freund v. Mur- 
ray, Mont., 104 Pac. 683. 

53. Death—What Law Governs.—The rights 
of the parties to an action for wrongful death 
must be determined in accordance with the law 
of the state where the injury occurred.—St. 
Louis, I. M. & S. Ry. Co. v. Corman, Ark., 122 S. 
W. 116. 

54. Deeds—Construction.—The words “chil- 
dren” and “issue” in a deed are not to be given 
the meaning of “heirs,” when to do so would de- 
feat the lawful intention of the grantor.—Hop- 
kins v. Hopkins, Tex., 122 S. W. 15. 

55.——-Construction.—_Where ‘the conduct of 
the grantor indicates that he intended to give 
effect to the deed and to relinquish all control 
of it, the law will give it effect accordingly, and 
will hold that there has been a delivery.—Mc- 














56.——Delivery.—A transfer of a fee-simple 
estate, subject to a life estate in the grantor, 
held effected by a deed delivered by the grantor 
to a third person, with instructions to deliver it 
to the grantee at the grantor’s death.—Moore v. 
Trott, Cal., 104 Pac. 578. 


57. Descent and Distribution—Rights of Ex- 
pectant Heirs.—There is no rule of law which 
requires a parent to distribute property equally 
among his children; but he may prefer one and 
cut off another with or without any reason.— 
McLaughlin v. McLaughlin, Ill., 89 N. B. 645. 


58. Divorcee—Alimony.—Alimony or mainte- 
nance is not granted as a matter of course 
upon a mere allegaion of marriage, being im- 
posed to compel the performance of a duty, and 
not as a penalty, and can only be awarded on 
equitable grounds in view of the situation of 
the parties.—State vy. Superior Court of King 
County, Wash., 104 Pac. 771. 


59. Granting on Consent of Parties.—A di- 
vorce will not be granted on consent of parties, 
but a cause must be proved to the court’s satis- 
faction, independently of either party’s fault or 
confession.—People y. Case, Ill., 89 N. E. 638, 

60. Domicile—General Rule Governing.—The 
general rule is that a man must have a habita- 
tion somewhere, and that he can have but one, 
and that in order to lose one he must acquire 
another.—Miller v. Sovereign Camp Woodmen 
of the World, Wis., 122 N. W. 1127. 

61. Drains—Notice of Repairs.—Ordinary re- 
pairs of a drainage ditch may be made without 
notice to interested property owners.—In re 
Renville Co., Minn., 122 N. W. 1120. 

62. Easements—Establishment.—The granting 
of a right of way and its acceptance by proper 
authority and in a proper manner will be pre- 
sumed from an uninterrupted adverse user for 
15 yvears.—City of Louisville v. Tompkins, Ky., 
122 S. W. 174, 


63. Ejectment—Strength of Defendant's Title, 
—Where the defendant in ejectment show prima 
facie title, plaintiff must overcome such title 
and show title in himself, as he can only rely 
on his own title-—Maney v. Burke. Ark., 122 8. 
W. 111. 


64. Esatoppel—Specific Performance.—Where a 
clerical error in a contract is recognized by the 
parties thereto in an action at law thereon, the 
question of error in the contract was foreclosed 
in a subsequent suit for specific performance.— 
Gates v. Detroit & M. Ry. Co., Mich., 122 N. W. 
1078. 

65. Evidenee—Matters of Common Knowledge. 
—A court cannot pretend to be ignorant of facts 
as to a strike of employees in a large city 
within its jurisdiction, which are common to 
the knowledge of every intelligent person with- 
in the county.—Connett v. United Hatters of 





‘North America, N. J., 74 Atl. 188. 





66. Objections by Party Introducing. — A 
party who introduced witnesses, while not bound 
by their testimony, cannot insist that they are 
unworthy of belief, and, unless their testimony 
is self-contradictory or inherently improbable, 
it cannot be disregarded.—United States v. Bar- 
ber Lumber Co., U. S. C. C., D. Idaho, 172 Fed. 
948. 

67. Parol Evidence Affecting Writing.—An 
oral promise by the payee to the surety on @ 
note, when executed, not to enforce its pay- 
ment against him, does not affect the surety’s 
obligation.—Eambro v. Keith, Tex., 122 S. W. 40. 








Comb v. McComb, IIl., 89 N. E. 714. 





68. Parol Evidence.—A joint maker of a 
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note cannot change it by parol evidence to the 
effect that the payee had told him that he had 
nothing to do with the note, but that it would be 
taken care of.—Lipsett v. Hassard, Mich., 122 N. 
W. 1091. 

69. Truth of Testimony.—A party calling a 
witness does not vouch for the truth of his tes- 
timony.—Lewis v. Wabash R. Co., Mo., 121 S. W. 
1090. 

70. Value of Property.—Evidence of the 
price paid for property is not evidence of its 
market value.—Texarkana & Ft. S. Ry. Co..v. 
Neches Iron Works, Tex., 122 S. W. 64. 

71.——Warehouse Receipt.—A warehouse re- 
ceipt issued by a warehouseman held a contract 
fixing the rights of the parties, and not to be 
varied by parol in the absence of an averment 
of fraud or mistake.—Offutt & Blackburn v. 
Doyle, Ky., 122 S. W. 156. 

72. Weight.—Statement of a witness that 
he did not hear an engine bell at a crogsing, 
with no accompanying facts, is of no value as 
evidence, but attending circumstances may make 
the statement strong affirmative evidence.— 
Slattery v. New York, N. H. & H. R. Co., Mass., 
89 N. E. 622. 

73. Exchange of Property— Pleading.—Where 
defendant, in an action to set aside a deed, in 
addition to the general denial, specially pleaded 
plaintiff’s ratification of the transaction, the 
burden was upon defendant to establish the 
ratification.—Koppe v. Koppe, Tex., 122 S. W. 
68. 

74. Exemptions—Time for Claim.—While a 
judgment debtor may waive his exemption, the 
statute does not require him to notify the sheriff 
pefore the execution sale or before the execu- 
tion of the indemnity bond that he claims the 
property as exempt.—Winstead v. Hicks, Ky., 
121 S. W. 1018. 

75. False Imprisonment—Probable Cause.— 
While a person who procures a warrant may be 
liable to an action for malicious prosecution if 
he acts maliciousiy and without probable cause, 
he is not liable to an action for false imprison- 
ment.—Campbell v. Hyde, Ark., 122 S. W. 99. 

76. Fire Insurance—Ownership Clause.—A fire 
policy held not avoided by its sale and uncon- 
ditional ownership clause; the insurer’s agent 
having been told by insured of his conditional 
ownership of some of the property.—wMiller v. 
Prussian Nat. Ins. Co., Mich., 122 N. W. 1093. 

77. Forcible Entry and Detainer—Civil Lia- 
bility.—It is not competent to try title in forci- 
ble entry, but in whom the legal title was vested 
at the time of entry is necessary to be ascer- 
tained, where on that alone depends the ques- 
tion whether plaintiff was in actual possession 
when defendant entered.—Richi v. Owsley, Ky., 
121 S. W. 1015. 

78. Franchises—Term.—A franchise granted 
to a corporation, without limitation as to term, 
held limited to the life of the corporation.— 
People v. Economy Light & Power Co., IIll., 89 
N. E. 760. 

79. Guaranty—Original Obligation. — Defen- 
dant’s agreement to assume payment of a cata- 
logue, which plaintiff had contracted with an- 
other to print held an original obligation, and 
not a guaranty.—General Litiiographing & Print- 
ing Co. v. Washington Rubber Co., Wash., 104 
Pac. 650. 

80. Habeas Corpus—Custody of Child.—The 
father of a child has the first claim to its cus- 
tody, unless he has abandoned it, is incapable 














to care for it, or there is some strong reason 
for denying his right.—Orey v. Molder, Mo., 121 
S. W. 1102. 

81. Homestead—Option Contract.—A_ wife’s 
homestead declaration, made subsequent to the 
husband’s option to convey the property to plain- 
tiff on plaintiff's demand, held subject to such 
option, and no defense to plaintiff’s suit for spe- 
cific, performance.—Smith v, Bangham, Cal., 
104 Pac. 689. 


82. Improvements—Set Off Against Rent.—At 
common law, the true owner of land held enti- 
tled to enter thereon and own the improve- 
ments placed thereon by a bona fide possessor, 
while equity required the value of the perma- 
nent improvements to be offset against the own- 
er’s claim for rents and profits.—McDonald v. 
Rankin, Ark., 122 S. W. 88. 


83. Injunction—Interference With Contract by 
Third Person.—A contract between an employer 
and its employees that the latter sliall not join 
a labor union and that the employer shall not 
employ union men is valid, and a combination 
between officers or members of a labor union 
to induce a violation of such a contract is an 
unlawful conspiracy, the carrying out of which 
may be enjoined.—Hitchman Coal Co. vy. Mitch- 
ell, U. S. C. C., N. D. W. Va., 172 Fed. 963. 

84.— —Ordering and Encouraging Strikes.— 
The principle that every man is bound by his 
own acts applies to acts by labor unions in or- 
dering a strike and encouraging its continuance, 
and they must be held accountable for all re- 
sults properly traceable to their original action, 
—Connett v. United Hatters of North America, 
N. J., 74 Atl. 188. 

85. Judicial Sales—Void Decree.—A sale under 
a void decree confers no title, and the pur- 
chaser, though a stranger to the suit, is not an 
innocent purchaser so as to acquire title-—Mce- 
Donald v. Rankin, Ark., 122 S. W. 88. 

86. Landlord and Tenant—Adverse Possession. 
—A lease of ‘land in possession of the alleged 
tenant and the execution of a note for the rent 
held void, where the tenant was then the owner 
of the land by adverse possession.—Johnson & 
Burr v. Elder, Ark., 121 S. W. 1066. 

87. Libel and Slander—Comment on Public 
Matters.—The public conduct of public men is 
properly subject to legitimate discussion.—Law- 
rence v. Herald Pub. Co., Mich., 122 N. W. 1084. 

88. Damages.—When a mercantile agency 
is charged as for a libel, it must appear, when 
the words relied on are not libelous per se, that 
some pecuniary loss has been sustained.—Den- 
ney v. Northwestern Credit Ass’n, Wash., 104 
Pac. 769. 

89. Limitation of Actions—New Cause of Ac- 
tion.—-Where a declaration stated a cause of ac- 
tion defectively, an amendment curing the de- 
fects was not subject to limitations as stating 
a new cause of action.—Lee v. Republic Iron & 
Steel Cos., Ill., 89 N. E. 655. 

90. Lis Pendens—Title Acquired.—The doc- 
trine of lis pendens applies to purchasers or 
others acquiring title from a party to a pending 
action, and generally does not apply to strangers 
to the suit—McDonald y. Rankin, Ark., 122 & 
W. 88. 


91. Mandamus—Inspection of Corporate Books. 
—The remedy of a stockholder, denied permis< 
sion to inspect the corporate books, held to be 
by mandamus, and not by mandatory injunction, 
—Brown v. Crystal Ice Co., Tenn., 122 gS W. 
84. 
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92. Marriage—Nature of Relation.—In Chris- 
tian nations, marriage is not a mere contract 
to be suspended or dissolved at pleasure, but 
rather a status based on public necessity and 
controlled by law for the benefit of society at 
large.—People v. Case, Ill., 89 N. E. 638. 


93. Master and Servant—Assumed Risk.—A 
trainman knowing of obstruction maintained 
by the railroad near track does not assume the 
risk.—Louisville & N. R. Co. v. Hahn’s Adm’r,, 
Ky., 122 S. W. 142. 

94. Assumption of Risk.—A master need 
not instruct a servant, 14 years old, and pos- 
sessing average intelligence, concerning a dan- 
ger appreciated by him.—Cronin v. Columbian 
Mfg. Co., N. H., 74 Atl. 180. 


95. Contributory Negligence.—Contributory 
negligence of a plaintiff, in an action against 
his employer for a personal injury held not es- 
tablished as matter of law by the testimony of 
an expert witness.—Carter, Rice & Co. v. Aubin, 
U. S. C. C. of App., First Circuit, 172 Fed. 916. 


96.——Correlative Rights.—The employer and 
employee have correlative rights, which appear 
in our constitution in the clause “among which 
are those of enjoying and defending life and 
liberty,” etc., and there is no law applicable 
to one that does not apply to the other with 
equal force.—Connett v. United Hatters of North 
America, N. J., 74 Atl. 188. 

97. Instructions as to Danger.—An em- 
ployee of an independent contractor injured by 
coming in contact with an electric wire could 
not complain of the electric light company for 
failure to instruct him as to the danger.—My- 
ers v. Edison Electric Illuminating Co., Pa., 74 
Atl. 223. 

98. Safe Place to Work.—If defendant knew 
of the danger in sending an employee under an 
oil tank car to unscrew the nipple of the pipe 
when the valve was open, so as to permit the 
oil to rush out when the nipple was removed, 
but the servant did not know of the danger 
and could not discover it, defendant would be 
liable for resulting injuries—Galveston H. & 
S. A. Ry. Co. v. Sanchez, Tex., 122 S. W. 44. 

99. Mines and Minerals—Ejectment by Lessee. 
—Ejectment held obtainable by an oil and gas 
lessee, though he had not entered into posses- 
sion, against a third person claiming adversely 
to lessor.—Barnsdall y. Bradford Gas Co., Pa., 
74 Atl. 207. 


100. Representation Work.—The representa- 
tion work required by federal statutes to pre- 
serve mining claims may be done on the claims 
themselves, on a group of contiguous claims, or 
on adjacent patented or public land.—Copper 
Mountain Mining & Smelting Co. v. Butte & 
Corbin Consol. Copper & Silver Mining Co., 
Mont., 104 Pac. 540. 

101. Mortgages—Property Subject—A _  pur- 
chaser in possession of real estate under a con- 
tract of sale has an interest which may be 
ha teaeatalaaa v. Farnam, Wash., 104 Pac. 














102. Redemption.—Where a purchaser of a 
judicial sale has by a course of conduct induced 
the owner to refrain from redeeming within the 
period of redemption by fraudulent representa- 
tions or promises which would not constitute a 
contract, equity will grant relief.—Ogden v. 
Stevens, Ill., 89 N. E. 741. 

103. Municipal Corporations—City Ordinances. 
—Where an act is prohibited by state law, a 
city ordinance previously in force cannot be in- 
voked to permit the same act.—Mayhew  v. 
City of Eugene, Ore., 104 Pac. 727. 

104.——_Contributory Negligence.—A traveler’s 
failure to observe an obstruction in a street 
by which she was thrown from her wagon and 








injured held not contributory negligence as a 
matter of law.—City of Louisville v. Tompkins, 
Ky., 122 8S. W. 174. 


105. Use of Streets—The public will not 
be heard in equity to complain of an abutting 
owner’s act, which does not unreasonably inter- 
fere with the public’s use of a street for travel. 
—Pickrell v. City of Carlisle, Ky., 121 S. W. 
1029. 

106. Vacating Part of Street—An owner 
of property abutting on a street, a part of which 
is vacated, held to suffer special injury entitling 
him to sue to set aside the vacation.—Smith v. 
City of Centralia, Wash., 104 Pac. 797. 

107. Navigable Waters—Burden of Proof.— 
One claiming that a stream is navigable is not 
bound to show that it is navigable in its en- 
tirety, or that the navigable portion is open 
for navigation during the whole year.—People 
v. Economy Light & Power Co., IIL, 89 N. E. 760. 

108. Negligence—Joint and Several Liability.— 
Where the negligence of two contributes to an 
injury, one may not escape ie on the 
greund that the other is also liable.-—Tebow v. 
Wiggins Ferry Co., Ill., 89 N. E. 658. 

109. Pleading.—Where a complaint for 
negligence shows that an act of plaintiff was 
the proximate cause of the injury, it must allege 
plaintiff's freedom from negligence.—Badovinac 
v. Northern Pac. Ry. Co., Mont., 104 Pac. 543. 

110. Proximate Cause.—Where the circum- 
stances concurring with the negligent act might 
reasonably have been foreseen, the master 
guilty of such negligent act held liable.—Stehle 
v. Jaeger Automatic Mach. Co., Pa., 74 Atl. 215. 

111. Parties—Bringing in Additional Parties. 
The court has inherent power to require addi- 
tional parties to be brought in.—In re Clerf, 
Wash., 104 Pac. 622 

112. Partition—Suit in Equity.—A partition 
suit which deals with equitable interests is in 
equity, and a court of chancery has jurisdic- 
tion notwithstanding the statutory remedy in 
aetna neat v. Gates, Mo., 121 w. 
1078. 














113. Partnership—Action by Partner. — One 
partner may not sue another at law except for 
personal torts having no relation to the part- 
nership.—Freund y. Murray, Mont., 104 Pac. 
683. 





114. Deed to Partnership.—A deed to a 
partnershiv in its firm name, when the pur- 
chase was by the partners individually, held 
not void in equity, but subject to correction.— 
ae Mfg. Co. v. Godbold, Ark., 121 S. We 


115.——Judgment in Name of Partnership.— 
A judgment in the name of a partnership, ob- 
jection not having been made before judgment, 
held not void.—Spaulding Mfg. Co. v. Godbold, 
Ark., 121 S. W. 1063. 

116. Torts of Agent.—A partnership is not 
liable for the slanderous utterance of its ser- 
vants unless the actionable words were spoken 
by its express consenc, direction, or authority. 
or were ratitied by it.—Duquesne Distributing 
Co. v. Greenbaum, Ky., 121 S. W. 1026. 

117. Payment—Discharge of Debt.—The oblig- . 
er’s intention is important in determining the 
question whether obligations have or have not 
been extinguished by payment.—Fisher v. City 
of Seattle Wash., 104 Pac. 655. 

118. Physicians and Surgeons—Malpractice. 
—In an action against a physician for mal- 
practice. plaintiff is not entitled to recover smart 
ga ies nea v. Bridenstine, Wash., 104 Pac. 

119. Pleading—Construction.—While on de- 
murrer and before judgment, pleadings are 
strictly construed against the pleader, after 
verdict or judgment they are liberally construed 
to sustain the judgment, and merely formal de- 
fects will be held cured.—Winstead v. Hicks, 
Ky., 121 8. W. 1018. 

120. Frincipal and Agent—Employment of 
Agent.—A contract whereby a manufacturer ap- 
pointed one its exclusive agent for the sale 
within a specified territory of its product held 
not to prevent the manufacturer- from making 
sales in the territory on the payment of com- 
missions thereon.—Clairmonte v. Napier Motor 
Co. of America, Cal., 104 Pac. 712. 


121. Principal and Surety—Extension of Time 
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for Payment.—An extension of time for payment 
of a note, on consideration that the maker 
would pay interest accruing, held to release the 
surety.—Fambro v. Keith, Tex., 122 S. W. 40. 


122. Prehibition—Jurisdiction—Want of ju- 
risdiction is an insufficient ground for the issu- 
ance of a writ of prohibition if there be a plain, 
speedy and adequate remedy at law.—Burge v. 
Justices’ Court of City & County of San Fran- 
cisco, Cal., 104 Pac. 581. 


123. Nature of Remedy.—At common law 
the writ of prohibition prevents excess or usur- 
pation of jurisdiction, and prohibition may not 
be resorted to when the ordinary remedies by 
appeal, writ of review, certiorari, or injunc- 
tion, or other modes of review, are available. 
—State v. Durant, Utah, 104 Pac. 760. 

124. Public Lands—Survey.—A mistake in a 
government survey of a lake may be corrected. 
> - eee & Burr v. Elder, Ark., 121 S. W. 


125. Railroads—Injury to Alighting Passen- 
ger.—Where a train was stopped for a reason- 
able time to afford the passengers an oppor- 
tunity to alight in safety, the trainmen in 
starting the train could assume that a passen- 
ger had availed herself of the opportunity with 
reasonable promptness.—Chicago, B. Q. R. 
Co. v. Lampman, Wyo., 104 Pac. 533. 

126. Injury to Person Near Track.—A rail- 
road company held not required to load or in- 
spect its car to prevent coal falling from it 
on one playine on its grounds near the track 
—Covington & C. R. Transfer & Bridge Co. v. 
Mulvey’s Adm’r, Ky., 122 S. W. 129. 

127. Religious Societies—Governmental Pow- 
ers.—The Presbyterian Church consists of mem- 
bers and officers, and its governmental power 
comes, not from the people, but from the Di- 
vine Founder of the Christian religion, which 
power is vested in church officers, organized 
into church courts, acting in accordance with a 
written constitution.—Ramsey y. Hicks, Ind., 
89 N. E. 597 

128. Sales—Performance.—One selling a ma- 
chine need not, in an action for its price, show 
that any of the parts of the machine were per- 
fect. it being sufficient that they were’ of fair 
ordinary quality as compared with the parts of 
other machines of that kind.—Fuchs & Lang 
a Co. v. R. J. Kittredge & Co., Ill., 89 N. E. 








129. Set-off and Counterclaim—<Action on In- 
demnity Bond.—In an action by an execution 
debtor on an indemnity bond given the sheriff 
for damages for the levy on and sale of ex- 
empt property, it was error to adjudge that 
the damages be set off by the amount of the 
original judgment.—Winstead v. Hicks, Ky., 121 
S W. 1018. 

130. Specific Performance—Contracts En- 
forceable.—Specific performance of a contract 
will not be enforced, unless its terms are clear. 
—McKennan vy. Mickelberry, Ill., 89 N. B. 717. 

131.——Option Contract.—In a suit to compel 
specific performance of a contract to convey 
land pursuant to an option, the adequacy of the 
consideration paid for the option was imma- 
terial.—Smith v. Bangham, Cal., 104 Pac. 689. 

132. Sale of Land.—The general rule is 
that the sufficiency of an abstract of title on a 
bill for specific performance by a purchaser is 
to be determined as of the date fixed by the 
contract, or by agreement of the parties, when 
vendor was to furnish the abstract and the 
deal was to be closed, and not at some time 
subsequent to filing the bill—Smith v. Hunter, 
Tll., 89 N. E. 686. 

133. Statutes—Repeal by Implication.—Re- 
peals of statutes by implication may not be 
worked . piecemeal.—State v. Mitchell, Wash., 
104 Pac. 791. 

134. Repeal by Inadvertence.—The theory 
of repeal by inadvertence is not to be consid- 
ered if. by the application of any rule of con- 
struction. another result may be arrived at.— 
ba of Los Angeles v. Lelande, Cal., 104 Pac. 








135. Street Raflroads—Time to Alight.—A car 
having been stopped in response to a passenger’s 
signal to alight, the operatives should exercise 
care not to start it until assured that no per- 





son was in the act of alighting.—Groshong v. 
United Rys. Co. of St. Louis, Mo., 121 S. W. 
1084. 


136. Telegraphs and Telephones—Commercial 
Messages.—Where a message relates to a com- 
mercial business, the telegraph company has 
notice of any actual damages that may result 
from its negligence.—Western Union Telegraph 
Co. v. Askew, Ark., 122 S. W. 107. 


137. Delay in Delivery.—Prolongation of 
anxiety on delivery of a message informing a 
daughter of her father’s fatal illness held not 
a basis for damages.—Goodhue vy. Western 
Union Telegraph Co., Tex., 122 S. W. 41. 


138. Injury from Broken ‘Wires.—Tele- 
phone company held not liable to pedestrian in- 
jured by coming in contact with one of its 
wires which had broken in a storm, and had 
become charged with electricity from an elec- 
tric light wire——Stark v. Pennsylvania Tele- 
phone Co., Pa., 74 Atl. 222. 


139. Regulation of Business.—A telegraph 
company may prescribe reasonable rules for its 
business, and reasonable hours during which 
messages may be sent and delivered at certain 
offices._+Western Union Telegraph Co. v. Har- 
ris, Ark., 121 S. W. 1051 


140. Trespass to Try Title—Adverse Posses- 
sion.—In trespass to try title, held not error to 
assume that possession was adverse.—Washam 
v. Harrison, Tex., 122 S. W. 52. 


141. Trial—Special Verdict.—Where a special 
verdict submitted covered the issues precisely, 
the court was justified in refusing to submit 
any other questions.—Monture v. Regling, Wis., 
122 N. W. 1129 

142. Trover and Conversion—Burden of Proof. 
—Defendant in trover claiming on account of 
his good faith a modification of the rule as to 
damages has the burden of showing that he 
was in fact an innocent converter.—Hassam Vv. 
Safford, Vt., 74 Atl. 197. 

143._——Measure of Damages.—The_ general 
measure of damages for conversion of property 
is its market value-at the time and place of 
conversion, with legal interest.—Texarkana & 
Ry. Co. v. Neches Iron Works, Tex., 122 
Ss. . 64 











144. Trusts—Resulting Trusts.—Where a 
widow and heirs purchased certain land at a 
partition sale by receipting to master for one- 
third of the bid, they took title in trust for 
those entitled to the property under their an- 
cestor’s will.—Worrell v. Torrance, IIll., 89 N, 
E. 693 

145. Wendor and Purchaser — Recording of 
Mortgage.—The recording of a mortgage exe- 
cuted by a purchaser in possession under the 
contract of sale held notice to any subsequent 
purchaser of the vendor of the mortgagee’s 
right to purchase under the contract.—Scott v. 
Farnam, Wash., 104 Pac. 639. 

146. Title of Vendor.—A court of chancery 
will not force on a purchaser a title clouded with 
substantial defects, or one that he may be re- 
quired to engage in litigation to defend, or one 
that he cannot easily dispose of by reason of 
defects therein.—Smith v. Hunter, Ill., 89 N. EB. 
686. 





147. Venue—tTransitory Action.—An action to 
enforce a trust in real and personal property 
held transitory, and not local.—State v. Superior 
Court of Pierce County, Wash., 104 Pac. 607. 

148. Waters and Water Courses—Public Wa- 
ter Supply.—A corporation accepting a fran- 
chise from a municipality to supply its inhabit- 
ants with water held to impliedly contract to 
serve all_—Hatch v. Consumers’ Co., Idaho, 104 
Pac. 670. 

149. Wtlls—Foreign Wills.—An authenticated 
copy of a will probated in a foreign jurisdic- 
tion held not to be first probated in the county 
court in West Virginia before it is offered as ev* 
idence in the circuit court in an appellate pro- 
ceeding.—In re Rumford’s Will, W. Va., 66 
FE. 10. 

150. Witnesses—Credibility.—That a witness 
in a criminal case is to be paid a reward in thé 
event of the conviction of the defendant may 
affect his credibility, but does not render him 
incompetent.—Union vy. State, Ga., 66 S. E. 24 











